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US. Customs Service 
Treasury Decisions 


(T.D. 79-225) 
Customs Delegation Order No. 1 (Revision 1) Amended 
Performance of functions in the U.S. Customis Service 


By virtue of the authority vested in me by Treasury Department 
Order No. 165 revised (T.D. 53654, 19 F.R. 7241), as amended, the 
authority to make decisions and perform functions delegated to the 
Assistant Commissioner of Customs, Office of Regulations and Rul- 
ings, in the headquarters office of the U.S. Customs Service, by 
paragraph A of Customs Delegation Order No. 1 (revision 1) amended 
(T.D. 69-126, 34 F.R. 8208), is hereby delegated to the Director, 
Office of Regulations and Rulings. 

Accordingly, paragraph A of Customs Delegation Order No. 1 
(revision 1) amended is further amended to read as follows: 

* * * * * * 


A. Director, OrricE or REGULATIONS AND RuLINGs 

Decisions with respect to any claim (including claim for liqui- 
dated damages), fine, or penalty (including forfeiture) now dele- 
gated to the Commissioner of Customs by paragraph (h) of 
Treasury Department Order No. 165, revised, as amended (supra), 
decisions with respect to appeals from denials of requests for 
information under 5 U.S.C. 552, decisions with respect to ) appe: als 
from denials of requests for amendment of records under 5 U.S.C. 
552a, decisions denying or approving requests for extension of the 
time for the submission of comments on proposed amendments 
to the Customs Regulations, decisions with respect to the appli- 
cation of decisions of the U.S. Customs Court and the U.S. Court 
of Customs and Patent Appeals adverse to the Government, and 
decisions and functions relating to all matters in which authority 
also is delegated by this order to the Director, Classification and 
Value Division, the Director, Entry Procedures and Penalties 
Division, and the Director, Carriers, Drawback and Bonds 
Division. 

* * * cd * * * 
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This delegation of authority is effective August 1, 1979. 
Dated: August 10, 1979. 
R. E. CuHasen, 
Commissioner of Customs. 
[Published in the Federal Register, Aug. 16, 1979 (44 F.R. 48022)] 


(T.D. 79-226) 
Customhouse Broker License—Cancellation 
Cancellation without prejudice of customhouse broker license 1748 


Notice is hereby given that the Commisssioner of Customs, on 
August 8, 1979 pursuant to section 641, Tariff Act of 1930, as amended 
(19 U.S.C. 1641), and section 111.51(b) Customs Regulations, as 
amended, upon the specific request of Israel (Ira) Furman, New York, 
N.Y., canceled without prejudice, individual customhouse broker’s 
license No. 1748 issued to him on April 4, 1938, for Customs District 
No. 10 (New York). The Commissioner’s decision is effective as of 
August 8, 1979. 

Roserrt E. CuHasen, 
Commissioner of Customs. 


[Published in the Federal Register, Aug. 16, 1979 (44 F.R. 48022)] 


(T.D. 79-227) 
Bonds 


Approval and discontinuance of consolidated aircraft bonds (air carrier blanket 
bonds) Customs form 7605 


The following consolidated aircraft bonds have been approved or 
discontinued as shown below. The symbol “D” indicates that the bond 
previously outstanding has been discontinued on the month, day, and 
year represented by the figures which follow. “PB” refers to a previous 
bond, dated as represented by figures in parentheses immediately 
following, which has been discontinued. If the previous bond was in 
the name of a different company or if the surety was different, the 
information is shown in a footnote at the end of the list. 

Dated: August 13, 1979. 
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Date term Date of Filed with area 
Name of principal and surety commences approval director of 
Customs; amount 


a —|— | — | 


The Flying Tiger Line, Inc., 7401 World Way West, | July 1,1979 | June 25,1979 | Los Angeles, CA; 
Los Angeles, CA; St. Paul Fire & Marine Insurance $100,000 
Co. 
(PB 5/4/76) D 6/25/79 1 


1 Surety is American Insurance Co. 


The foregoing principal has been designated as a carrier of bonded 
merchandise. 


Donatp W. Lewis, 
Director, Office of Regulations and Rulings. 


(T.D. 79-228) 


Coastwise Transportation—Customs Regulations Amended 


Sections 4.93(b)(1) and 4.93(b)(2), Customs Regulations, amended to add 
Portugal to the lists of nations whose registered vessels are permitted to 
transport certain articles coastwise 

TITLE 19—CUSTOMS DUTIES 
Cuapter I—U.S. Customs Service 


PART 4—VESSELS IN FOREIGN AND DOMESTIC TRADES 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations to 
add Portugal to the lists of nations which permit vessels of the United 
States to transport certain articles specified in section 27, Merchant 
Marine Act of 1920, as amended, between their ports. Satisfactory 
evidence has been obtained by the Department of State that Portugal 
places no restriction on the transportation of the specified articles by 
vessels of the United States between ports in Portugal. This amend- 
ment provides reciprocal privileges for vessels of Portuguese registry. 


EFFECTIVE DATE: February 15, 1979. 
FOR FURTHER INFORMATION CONTACT: Patrick J. Casey, 


Carriers, Drawback and Bonds Division, U.S. Customs Service, 1301 
Constitution Avenue NW., Washington, D.C. 20229; 202-566-5706. 
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SUPPLEMENTARY INFORMATION: 
BACKGROUND 


Section 27, Merchant Marine Act of 1920, as amended (46 U.S.C, 
883) (the act), provides generally that no merchandise shall be trans- 
ported by water, or by land and water, between points in the United 
States except in vessels built in and documented under the laws of 
the United States and owned by U‘S. citizens. However, the act, as 
amended by Public Law 90-474 (82 Stat. 700; T.D. 68-227), provides 
that if the Secretary of State advises the Secretary of the Treasury 
that a foreign nation does not restrict the transportation of certain 
articles between its ports by vessels of the United States, reciprocal 
privileges will be accorded to vessels of that nation, and the pro- 
hibition against the transportation of those articles between points in 
the United States will not apply to its vessels. 

Section 4.93(b)(1), Customs Regulations (19 CFR 4.93(b) (1)), lists 
those nations found to extend reciprocal privileges to vessels of the 
United States for the transportation of empty cargo vans, empty lift 
vans, and empty shipping tanks. Those nations found to grant recip- 
rocal privileges to vessels of the United States for the transportation 
of equipment for use with cargo vans, lift vans, or shipping tanks; 
empty barges specifically designed for carriage aboard a vessel and 
certain equipment for use with such barges; certain empty instru- 
ments of international traffic; and certain stevedoring equipment and 
material are listed in section 4.93(b)(2), Customs Regulations (19 
CFR 4.93(b)(2)). 

On February 15, 1979, the Department of State advised the Sec- 
retary of the Treasury that Portugal places no restriction on the 
transportation of the articles listed in the act by vessels of the United 
States between ports in Portugal. Therefore, reciprocal privileges are 
accorded to vessels of Portuguese registry as of that date. 


FINDING 


On the basis of the information received from the Secretary of 
State, as described above, I find that the Government of Portugal 
places no restriction on the transportation of the articles specified in 
section 27 of the Merchant Marine Act of 1920, as amended, by vessels 
of the United States between points in Portugal. Therefore, reciprocal 
privileges are accorded to vessels of Portuguese registry as of Feb- 
ruary 15, 1979. 
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AMENDMENT TO THE REGULATIONS 


To reflect the reciprocal privileges granted to Portugal, sections 
4.93(b)(1) and (b)(2), Customs Regulations (19 CFR 4.93(b)(1), 
(b)(2)), are amended by inserting “Portugal” in appropriate alphabeti- 
cal order in the lists of nations under those sections. 


(Sec. 27, 41 Stat. 999, as amended, sec. 14, 67 Stat. 516, Public Law 
90-474, 82 Stat. 700 (5 U.S.C. 301, 19 U.S.C 1322(a), 46 U.S.C. 883).) 


INAPPLICABILITY OF PUBLIC NOTICE AND DELAYED EFFECTIVE 
DATE REQUIREMENTS 


Because there is a statutory basis for the described extension of 
reciprocal privileges, and the amendments recognize an exemption 
from the coastwise transportation prohibition of section 27, Merchant 
Marine Act of 1920, as amended (46 U.S.C. 883), notice and public 
procedure thereon are unnecessary, and good cause exists for dis- 
pensing with a delayed effective date under the provisions of 5 U.S.C. 
KROQ 


005. 


REGULATION DETERMINED TO BE NONSIGNIFICANT 


In a directive published in the Federal Register on November 8, 
1978 (43 F.R. 52120), implementing Executive Order 12044, “Im- 
proving Government Regulations,’ the Treasury Department stated 
that it considers each regulation or amendment to an existing regula- 
tion published in the Federal Register and codified in the Code of 
Federal Regulations to be significant. However, it has been deter- 
mined that this amendment does not meet the Treasury Department 
criteria in the directive for a significant regulation because it is non- 
substantive, essentially procedural, does not materially change exist- 
ing or establish new policy, and does not impose substantial additional 
requirements or costs on, or substantially alter the legal rights or 
obligations of, those affected. 


DRAFTING INFORMATION 


The principal author of this document was Shannon McCarthy, 
Regulations and Legal Publications Division, Office of Regulations 
and Rulings, U.S. Customs Service. However, personnel from other 
offices of the Customs Service and the Departments of State and the 
Treasury participated in its development. 

Dated: July 27, 1979. 


Ricuarp J. Davis, 
Assistant Secretary, 
Enforcement and Operations. 


{Published in the Federal Register, Aug. 20, 1979 (44 F.R. 48671)] 
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19 CFR Parts 103, 152, 175 
Availability of Information 


Notice of proposed revision of the Customs Regulations relating to public 
disclosure of information 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: This proposed rule would revise the regulations on the 
public disclosure of information by the U.S. Customs Service. There 
have been substantial changes to the relevant law since publication of 
the present regulations. The proposed revision would bring the regu- 
lations into conformity with the current law. 


DATES: Comments must be received within 60 days following pub- 
lication in the Federal Register. Date for comments (10-19-79). 


ADDRESS: Comments should be addressed to the Commissioner of 
Customs, attention: Regulations and Legal Publications Division, 
1301 Constitution Avenue NW., Washington, D.C. 20229. 

Comments submitted will be available for public inspection in 
accordance with section 103.8(b) of the Customs Regulations (19 CFR 
103.8(b)), during regular business hours, at the Regulations and Legal 
Publications Division, Headquarters, U.S. Customs Service, 1301 
Constitution Avenue NW., Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Steven I. Pinter, 
Entry Procedures and Penalties Division, U.S. Customs Service, 
1301 Constitution Avenue NW., Washington, D.C. 20229; 202-566- 
8681. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


This proposed revision of part 103 of the Customs Regulations (19 
CFR pt. 103) is necessary because of the amendments to the Freedom 
of Information Act by Public Law 93-502, 80 Stat. 1561, and the con- 
forming amendments to the Department of the Treasury regulations 
concerning public access to records (31 CFR pt. 1), published in the 
Federal Register on February 20, 1975 (40 F.R. 7439). 

The proposed amendments to part 103 provide procedures whereby 
the public may obtain access to records created and maintained by 
the U.S. Customs Service. The procedures involve the publication of 
certain information in the Federal Register, the public inspection or 
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copying of information, and the submission of specific requests for 
records to Headquarters, U.S. Customs Service, or to offices of the 
Regional Commissioners of Customs. Also included are procedures for 
appeal of an initial or appellate administrative determination to deny 
such a request and a uniform schedule of fees for the search and 
duplication of Customs records. 


DESIGNATION OF ACTION OFFICERS 


The proposed revision of part 103 designates the officers of the 
U.S. Customs Service who are responsible for making the initial and 
appellate determinations as to whether a request for records shall be 
granted. Initial determinations on requests for records which are 
located within Customs regional offices would be made by the appro- 
priate Regional Commissioner of Customs. Initial determinations on 
requests for records which are located at headquarters would be made 
by the Director, Entry Procedures and Penalties Division. Office of 
Regulations and Rulings. The Director, Entry Procedures and Pen- 
alties Division, would have the authority to grant or deny a request 
for information. The Assistant Commissioner of Customs, Office of 
Regulations and Rulings, would be designated as the officer respon- 
sible for deciding any appeal from a denial of a request for information. 
The proposed amendments provide that initial determinations are to 
be made within 10 working days after the date of receipt of the 
request, and appellate determinations are to be made within 20 
working days after the date of receipt of the appeal. The proposed 
amendments also provide for an extension of time not to exceed 10 
days where unusual circumstances exist and define the meaning of 
the term “unusual circumstances.” 


COST INFORMATION 


In order to protect the public from incurring unexpected costs, 
the proposed amendments to part 103 provide that a notice be sent to 
a requester stating the estimated cost of processing the request when 
it is determined that the estimated fees may exceed the maximum 
amount stated in the request that the requester is willing to pay or, if 
the request has failed to state a limit, when the estimated costs exceed 
$50. Provision is also made in the proposed amendments for furnishing 
records without charge or at reduced fees whenever it is determined 
either that the requester is indigent and compliance with the request 
would not constitute an unreasonable burden on the U.S. Customs 
Service, or that the waiver or reduction of fees would be in the public 
interest because furnishing the information would primarily benefit 
the general public. 


297-795—79——-2 
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EXEMPTIONS FROM DISCLOSURE 


The proposed amendments to part 103 conform those provisions 
relating to records and documents which may be exempt from dis- 
closure to the changes made in the Freedom of Information Act by 
Public Law 93-502. Proposed section 103.13(a) provides that infor- 
mation authorized under criteria established by an Executive order 
to be kept secret in the interest of national defense or foreign policy 
may be withheld from disclosure only if it is, in fact, properly classified 
under the relevant Executive order. Proposed section 103.13(¢) 
describes the limitations on the exemption from disclosure of investiga- 
tive records compiled for law enforcement purposes. The proposed 
amendments also provide for reasonably segregable portions of a 
requested record to be furnished to a requester after deletion of any 
portions which are exempt from disclosure. 


CHANGE OF ADDRESS 


The address of the headquarters office of the U.S. Customs Service, 
1301 Constitution Avenue NW., Washington, D.C. 20229, which 
became effective on May 1, 1975, is noted in various sections of revised 
part 103. The headquarters office was previously located at 2100 K 
Street NW., Washington, D.C. 20229. The new addresses of other 
Customs offices are also set forth in the revised sections. 


DRAFTING INFORMATION 


The principal author of this document is William G. Rosoff, at- 
torney, Regulations and Legal Publications Division, Office of Regu- 
lations and Rulings, U.S. Customs Service. However, personnel from 
other offices of the Customs Service participated in developing the 
document, both on matters of substance and style. 


PARALLEL REFERENCE TABLES 


Annexed to this notice are two parallel reference tables showing 
the relation of sections in the proposed part 103 to present part 103 
and the relation of the old sections of part 103 to the new sections in 
proposed part 103. These tables permit easy comparison of the pro- 
posal with the existing regulations. 


PROPOSED AMENDMENTS 


This revision is proposed under the authority of R.S. 251, as 
amended (19 U.S.C. 66), section 624, 46 Stat. 759 (19 U.S.C. 1624), 
section 501, 65 Stat. 290 (31 U.S.C. 483a) and 5 U.S.C. 301 and 552. 

Accordingly, it is proposed to revise part 103 and implement changes 
in part 152 and 175 of the Customs Regulations (19 CFR pts. 103, 
152, 175) as set forth below: 
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PART 103—-AVAILABILITY OF INFORMATION 


103.0 Scope 

103.1 Public reading rooms. 

103.2 Information available to the public. 

103.3. Publication of information in the Federal Register. 

103.4 Public inspection and copying. 

103.5 Specific requests for records. 

103.6 Grant or denial of initial request: 

103.7 Administrative appeal of initial determination. 

103.8 Time extensions. 

103.9 Judicial review. 

103.10 Fees for services. 

103.11 Maintenance of files and records, 

103.12 Specific Customs Service records subject to disclosure: 

103.13 Exemptions. 

103.14 Segregability of records. 

103.15 Information on vessel manifests and summary statistical 

reports. 
103.16 Sanctions for improper actions by Customs officers or 
employees. 

103.17 Information concerning fines, penalties, and forfeitures cases! 

103.18 Testimony or the production of documents in court. 
Authority: R.S. 251, as amended, sec. 624, 46 Stat. 759, sec. 501, 65 

Stat. 290; 5 U.S.C. 301, 552, 19 U.S.C. 66, 1624, 31 U.S.C. 483a. 

Additional authority and statutes interpreted or applied are cited 

in the text or in parentheses following the sections affected. 


103.0 Scope. 


This part contains regulations implementing the public information 
provisions of the Freedom of Information Act, as amended (5 U.S.C. 
552). For the purpose of this part the Office of the Chief Counsel is 
considered to be a part of the U.S. Customs Service. The regulations 
supplement the regulations of the Department of the Treasury con- 
cerning public access to records, which are found in 31 CFR part 1 
and which are applicable to all constituent units of the Department, 
including the U.S. Customs Service. In the event of any inconsistency 
between these regulations and those of the Department of the Treas- 
ury, the Department of the Treasury regulations shall govern. Included 
in this part are the procedures by which the public may obtain access 
to records maintained by the U.S. Customs Service. The regulations 
provide a uniform schedule of fees for the search and duplication of 
Customs opinions and rulings, orders made in the adjudication of cases, 
and other Customs records and documents. In addition, the part 
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includes provisions governing the release of certain information to the 
press and the giving of testimony or the production of Customs docu- 
ments in court proceedings. Provisions on the availability of informa- 
tion pertaining to antidumping proceedings are contained in subpart 
B of part 153 of this chapter. Persons seeking information or records 
may find it useful to consult with either the Chief, Freedom of Informa- 
tion and Privacy Branch, Entry Procedures and Penalties Division, 
Office of Regulations and Rulings, U.S. Customs Service, Washington, 
D.C. 20229, the Public Affairs Division at headquarters, the ap- 
propriate Regional Commissioner of Customs, or the public informa- 
tion officer in the appropriate Customs regional office, before invoking 
the formal procedures set forth in this part. 


103.1 Public reading rooms. 


Each office listed below will maintain a public reading room or 
public reading area where the material required to be made available 
under 5 U.S.C. 552(a)(2) and this part may be inspected and copied: 

U.S. Customs Service Region V—New Orleans 

(Headquarters) Canal-LaSalle Building 

1301 Constitution Avenue NW Suite 2400 

Washington, D.C. 20229 1440 Canal Street 

Revien TResin New Orleans, La. 70112 

100 Summer Street Region VI—Houston 


Suite 1819 500 Dallas Street 
Boston, Mass. 02110 Suite 1240 


Region II—New York Houston, Tex. 77002 
6 World Trade Center Region VII—Los Angeles 
New York, N.Y. 10048 New Federal Building é 
e i : 300 North Los Angeles Street 
oo ee Los Angeles, Calif. 90012 
40 South Gay Street Region VIIJ—San Francisco 
Baltimore, Md. 21202 211 Main Street 
sO eat IDO Suite 1000 
So onic gon San Francisco, Calif. 94105 
Miami, Fla. 33131 Region [X—Chicago 
Room 1501 
55 East Monroe Street 
Chicago, Ill. 60603 
The reading rooms are open to the public during regular business 
hours unless other hours are posted, Monday through Friday of each 
week, exclusive of national holidays. A fee for copies of requested 
material is charged in accordance with section 103.10. 


103.2 Information available to the public. 


(a) General—The Freedom of Information Act, as amended 
(5 U.S.C. 552), provides for access to information and records de- 
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veloped or maintained by Federal agencies. Subject only to the 
exemptions set forth in section 103.13, the public generally or any 
individual member is entitled to information or records which are 
described in paragraph (b) of this section and which are in the posses- 
sion of the U.S. Customs Service. Access to that information is 
governed by the regulations in this part. 

(b) Three categories of information available—Generally, 5 U.S.C: 
552 divides agency information into three major categories and pro- 
vides methods by which each category is available to the public. 
The three major categories, for which the disclosure requirements of 
the U.S. Customs Service are set forth in this part, are as follows: 


(1) Information required to be published in the Federal Register 
(see sec. 103.3). 

(2) Information required to be made available for public inspection 
and copying or, in the alternative, to be published and offered for 
sale (see sec. 103.4). 

(3) Information required to be made available to any member of 
the public upon specific request (see sec. 103.5). 


103.3 Publication of information in the Federal Register. 

(a) Requirement.—Subject to the application of the exemptions 
described in section 103.13 and subject to the limitations provided in 
paragraph (b) of this section, the U.S. Customs Service is required, 
by 5 U.S.C. 552(a)(1), to separately state, publish, and keep current 
in the Federal Register for the guidance of the public the following 
information: 

(1) Descriptions of its central and field organization and the estab- 
lished places at which, the persons from whom, and the methods 
whereby, the public may obtain information, make submittals or 
requests, or obtain decisions. 

(2) A statement of the general course and method by which its 
functions are channeled and determined, including the nature and 
requirements of all formal and informal procedures available. 

(3) Rules of procedure, descriptions of forms available and the 
places at which forms may be obtained, and instructions as to the 
scope and contents of all papers, reports, or examinations. 

(4) Substantive rules of general applicability adopted as authorized 
by law, and statements of general policy or interpretations of general 
applicability formulated and adopted by it. 

(5) Each amendment, revision, or repeal of matters referred to in 
subparagraphs (1) through (4) of this paragraph. 

(b) Limitations. (1) Incorporation by reference in the Federal Regis- 
ter—Matter reasonably available to an affected class of persons, 
whether published by a private organization or an agency of the 
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United States, is published in the Federal Register for purposes of 
paragraph (a) of this section when it is incorporated by reference in 
the Federal Register with the approval of the Director of the Federal 
Register. Any matter which is incorporated by reference must be set 
forth in the privately or publicly printed document substantially in its 
entirety and not merely summarized or printed as a synopsis. There 
can be no incorporation by reference in the Federal Register of any 
matter where only a few persons having a special working knowledge 
of the activities of the U.S. Customs Service are familiar with its lo- 
cation and scope. The provisions of 5 U.S.C. 552(a)(1) and 1 CFR 
part 20 control any incorporation of matter by reference. 

(2) Effect of failure to publish—Except to the extent that a person 
has actual and timely notice of the terms of any matter referred to 
in paragraph (a) of this section which is required to be published in 
the Federal Register, that person is not required in any manner to 
resort to, or be adversely affected by, that matter if it is not published 
or incorporated by reference. That is, any matter which imposes an 
obligation and which is not published or incorporated by reference 
can not adversely change or affect a person’s rights. 

103.4. Public inspection and copying. 

(a) Jn general_—Subject to the application of the exemption de- 
scribed in section 103.13, the U.S. Customs Service is required, by 
U.S.C. 552(a)(2) and sections 174.32 and 177.10 of this chapter, to 
make available for public inspection and copying or, in the alternative, 
promptly publish and offer for sale, the following information: 

(1) Final opinions and orders, including concurring or dissenting 
opinions, made in the adjudication of cases; 

(2) Within 120 days of issuance, any precedential decision (includ- 
ing any ruling letter, internal advice memorandum, or protest review 
decision) issued under the Tariff Act of 1930, as amended, with respect 
to any Customs transaction; 

(3) Those statements of policy and interpretations which have been 
adopted by the U.S. Customs Service but are not published in the 
Federal Register; and 

(4) Administrative staff manuals and instructions to staff that 
affect a member of the public. 

(b) Indexes—The U.S. Customs Service is required by 5 U.S.C. 
552(a)(2) to maintain and make available for public inspection and 
copying those current indexes which identify any item described in 
paragraphs (a) (1) through (3) of this section that is issued, adopted, 
or promulgated after July 4, 1967, and that is required to be made 
available for public inspection or published. Unless the Commissioner 
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determines by an order published in the Federal Register that publica- 
tion is unnecessary and impracticable, these indexes are published on a 
quarterly or more frequent basis and are available for purchase at 
each of the public reading rooms listed in section 103.1, at a cost not 
to exceed the direct cost of duplication. 

(c) Effect of failure to publish or make available—No matter, de- 
scribed in paragraphs (a) (1) through (3) of this section which is 
required by this section to be made available for public inspection or 
published, may be relied upon, used, or cited as precedent by the U.S. 
Customs Service against a party, other than an agency, unless that 
party has actual and timely notice of the terms of such matter or 
unless the matter has been indexed and either made available for 
inspection or published, as provided by this section. This paragraph 
applies only to matters which have precedential significance and does 
not apply to matters which have been made available pursuant to 
section 103.3. 

(d) Deletion of identifying details—To prevent an unwarranted in- 
vasion of personal privacy, in accordance with 5 U.S.C. 552(a)(2), 
identifying details contained in any matter described in paragraphs 
(a) (1) through (3) of this section are deleted before making that 
matter available for inspection or publication. However, in every case 
where identifying details are deleted, the basis for the deletion is 
explained in writing, giving specific reasons for the deletion and citing 
the applicable provision of 5 U.S.C. 552 and section 103.13, in an 
attachment to the document from which the identifying details have 
been deleted. 

(e) Public reading rooms.—The U.S. Customs Service has available 
for inspection and copying, in a reading room or otherwise, the mat- 
ters described in paragraphs (a) (1) through (3) of this section which 
are required by paragraph (a) to be made available for public inspec- 
tion or published in the current indexes. Facilities are provided whereby 
a person may inspect and obtain copies of the material. There is no 
fee for access to materials, but a fee is charged in accordance with 
section 103.10 for a copy of any material provided. 

103.5 Specific request for records. 

(a) In general.—Except with respect to the records made available 
under sections 103.3 and 103.4, but subject to the application of the 
exemptions described in section 103.13, the U.S. Customs Service is 
required, by 5 U.S.C. 552(a)(3), upon a request for reasonably de- 
scribed records that conforms in every respect to the rules and pro- 
cedures of this part, to make the requested records promptly available 
to the requester. A request or an appeal from the initial denial of a 
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request which does not comply with the requirements set forth in this 
part is not subject to the time limits of sections 103.6, 103.7, and 
103.8 until amended so as to comply. Nevertheless, every reasonable 
effort will be made to answer each request within the applicable time 
limits or, if necessary, to promptly advise the requester in what re- 
spect the request or appeal is deficient so that it may be resubmitted 
or amended for consideration in accordance with this part. This sec- 
tion applies only to existing records which are in the possession or 
control of the U.S. Customs Service. There is no requirement that rec- 
ords be created or data be processed in a format other than required 
for governmental purposes in order to answer a request for records. 

(b) Requests for records not in control of the U.S. Customs Service. (1) 
Referral of request.—Where the request is for a record in the possession 
of, or under the control of, or created by a constituent unit of the De- 
partment of the Treasury other than the U.S. Customs Service, the 
appropriate Customs officer shall transfer the request to the appro- 
priate constituent unit and notify the requester of that transfer. 
Forwarding a request to another constituent unit is not a denial of 
access within the meaning of these regulations. If the U.S. Customs 
Service receives a request forwarded from another constituent unit of 
the Department of the Treasury, the request is considered to be a new 
request and the time limits for response set forth in sections 103.6(b) 
and 103.8(a) commence when the request is received by the U.S. 
Customs Service. If the U.S. Customs Service receives a request for a 
record that is not in the possession or control of any constituent unit 
of the Department of the Treasury, the appropriate Customs officer 
shall return the request to the sender with an explanation of that fact. 

(2) Request for advice.—If{ the Customs Service has a copy of a 
requested record that was created by a department or agency other 
than a constituent unit of the Department of the Treasury or that 
was classified or otherwise restrictively endorsed by the other depart- 
ment or agency, the appropriate Customs officer shall ask that de- 
partment or agency for its advice on the release of the record. The 
appropriate Customs officer shall advise the other department or 
agency that, in the absence of timely guidance from it, the U.S. 
Customs Service will proceed to make its own determination in 
accordance with this part. If it becomes necessary to respond to a 
requester because of the time limits set forth in sections 103.6(b) and 
103.8(a) without the advice of the other department or agency, the 
appropriate Customs officer shall make the determination in accord- 
ance with this part and advise the requester accordingly. If the 
appropriate Customs officer denies access to the record under one of 
the exemptions set forth in section 103.13, that officer shall advise the 
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requester of the right to appeal the denial and of the possibility of 
sending a request for the record directly to the originating department 
or agency. If a requester appeals from a denial to the U.S. Customs 
Service, the appropriate Customs officer shall ask the originating 
department or agency for timely advice on whether to release the 
records. Nevertheless, the ultimate decision on the appeal from a 
denial of access to a record rests with the Assistant Commissioner 
of Customs, Office of Regulations and Rulings, as set forth in sec- 
tion 103.7. 

(c) Form of request.—Although no standard form is prescribed for a 
request, in order to be subject to the provisions of this section and 
sections 103.6 through 103.9, a request for records must— 

(1) Be made in writing and signed by the person making that 
request; 

(2) State that it is made pursuant to the Freedom of Informa- 
tion Act, as amended (5 U.S.C. 552), or these regulations, and 
have conspicuously printed on the face of the envelope the words 
“Freedom of Information Act Request” or “FOIA Request”; 

(3) Be addressed to the appropriate office or officer of the 
U.S. Customs Service, as set forth in paragraph (d) of this section; 

(4) Reasonably describe the records in accordance with para- 
graph (e) of this section; 

(5) Set forth the address where the person making the request 
desires to be notified of the determination as to whether the 
request will be granted; 

(6) State whether the requester wishes to inspect the records 
or desires to have a copy made and furnished without first in- 
specting them; and 

(7) State the firm agreement of the requester to pay the fees 
for search and duplication ultimately determined in accordance 
with section 103.10 of this part, or request that such fees be 
reduced or waived and state the justification for such request 
(see sec. 103.10(d)). 

Where the initial request, rather than stating a firm agreement to pay 
the fee ultimately determined in accordance with section 103.10, places 
an upper limit on the amount the requester agrees to pay and that 
upper limit is likely to be lower than the estimated fee, or where the 
requester asks for an estimate of the fees to be charged, the appropriate 
Customs officer shall promptly advise the requester of the estimated 
fee due and ask the requester to agree to pay that amount. Where the 
initial request includes a request for reduction or waiver of fees, the 
appropriate Customs officer shall determine whether to grant the 


request for reduction or waiver in accordance with section 103.10(d) 
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and notify the requester of the decision. If the officer decides to charge 
the requester for all or part of the fees normally due, the officer shal! 
ask the requester to agree to pay the amount so determined. The 
requirements of this paragraph are not met until the requester agrees 
to pay the fees applicable to the request for records, if any, or has made 
payment in advance of the fees estimated to be due. 

(d) To whom requests for records should be addressed. (1) Head- 
quarters.—A person shall request records or information maintained 
at the headquarters of the U.S. Customs Service by either mailing or 
personally delivering the request to the Director, Entry Procedures 
and Penalties Division, Office of Regulations and Rulings, U.S. 
Customs Service, 1301 Constitution Avenue NW., Washington, D.C. 
20229. 

(2) Regional offices—A person shall request records or information 
maintained in a field office of the U.S. Customs Service by either 
mailing or personally delivering the request to the Regional Commis- 
sioner of Customs of the region in which the field office is located. The 
addresses of the Regional Commissioners are listed in section 103.1. 

(e) Reasonable description of records. (1) Reasonable description 
defined.—A request for records must describe the records in reasonably 
sufficient detail to enable a Customs officer who is familiar with the 
subject area of the request to locate the records without placing an 
unreasonable burden upon the U.S. Customs Service. While no specific 
formula for a reasonable description of a record can be established, the 
requirement is usually satisfied if the requester gives the name, 
subject matter, and, if known, the date and location of the requested 
record. However, a requester should furnish any additional information 
which will more clearly identify the requested records. If a request 
does not reasonably describe the records being sought, the appropriate 
Customs officer shall ask the requester to refine the request. If 
necessary a requester may be granted a conference with knowledgeable 
Customs personnel. The requirement for a reasonable description is 
not a device for improperly withholding records from the public. 

(2) Requests for voluminous records—If the appropriate Customs 
officer determines that a request for voluminous records places an 
unusual burden on the operations of the U.S. Customs Service, that 
officer shall ask the requester to be more specific and to narrow the 
request, and to agree on an orderly procedure for the production of 
the requested records, in order to satisfy the request without dispro- 
portionate adverse effects on agency operations. 

(f) Date of receipt of request.—A request for records is considered to 





CUSTOMS 17 


have been received for purposes of this part on the later of the dates 
on which— 

(1) The requirements of paragraph (c) of this section have been 
satisfied; and, where applicable, 

(2) The requester has agreed in writing, by executing a separate 
contract or otherwise, to pay the fees for search and duplication 
determined to be due in accordance with section 103.10; or 

(3) The fees have been waived in accordance with section 
103.10(d); or 

(4) Payment in advance has been received from the requester. 


A Customs officer or employee who receives a request for records and 
a separate agreement to pay, or a letter transmitting prepayment, or 
who issues a final notification of waiver of fees, shall stamp the date 
of receipt or dispatch by the responsible office on the material. The 
latest of those dates is the date of receipt of the request. As soon as 
the date of receipt has been established, the appropriate Customs 
officer shall acknowledge receipt and inform the requester of the title 
of the Customs officer who is responsible for acting on the request 
and the expected completion date. 

(g) Search for record requested.—Upon the receipt of a request, the 
appropriate Customs officer shall attempt to identify and locate the 
requested records. With respect to records maintained in computerized 


form, a search for a record includes services functionally analogous te 
searches for records which are maintained in a conventional form. 
However, Customs personnel are not required to tabulate or compile 
information for the purpose of creating a record. 


103.6 Grant or denial of initial request. 

(a) Officers designated to make initial determinations. (1) Regional 
offices.—The appropriate Regional Commissioner of Customs shall 
make any initial determination on a request for a record which is 
maintained in that region. 

(2) Headquarters—The Director, Entry Procedures and Penalties 
Division, Office of Regulations and Rulings, shall make the initial 
determination whether to grant or deny a request for a record that 
is maintained at Customs Service headquarters. If the Director, Entry 
Procedures and Penalties Division, determines that the request should 
be granted, that officer is authorized to release the material. 

(b) Time limit for initial determinations.—The time limit for making 
an initial determination to grant or deny a request for records, in- 
cluding the time for notifying the requester of that determination, is 
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10 days (excepting Saturdays, Sundays, and legal public holidays) 
after the date of receipt of the request (see sec. 103.5(f)), unless the 
designated officer invokes an extension pursuant to section 103.8(a) 
or the requester otherwise agrees to an extension of the 10-day time 
limitation. 

(c) Grant of request.—If the appropriate Customs officer grants a 
request, and if the requester wants a copy of the requested records, 
that officer shall mail a copy of those records to the requester together 
with a statement of the fees for search and duplication at the time of 
the determination or promptly thereafter. If a requester wants to 
inspect the record, the appropriate Customs officer who grants the 
request shall send written notice to the requester stating the time and 
place of inspection and the amount of any fee involved in the request. 
In such a case, the appropriate Customs officer shall make the record 
available for inspection at the time and place stated, but in a manner 
so as not to interfere with its use by the U.S. Customs Service or to 
exclude other persons from making an inspection. In addition, reason- 
able limitations may be placed on the number of records which may 
be inspected by a person on any given date. The requester is not 
allowed to remove a record from the inspection room. If, after making 
inspection, the requester wants a copy of all or a portion of the re- 
quested record, the appropriate Customs officer shall supply the de- 
sired copy upon payment of the established fee prescribed in section 
103.10. 

(d) Denial of request—The Customs officer who denies a request 
for records (whether in whole or in part or subject to conditions or 
exceptions) shall mail written notice of the denial to the requester. 
The letter of notification must contain (1) the location of the requested 
records (if known), (2) the reason for not granting the request in full, 
(3) the name and title or position of the Customs officer who denied the 
request, (4) advice on the right to administrative appeal in accordance 
with section 103.7, and (5) the title and address of the Customs officer 
who is to decide any appeal. 

(e) Inability to locate records within time limits—If a requested 
record cannot be located and evaluated within the initial 10-day 
period or the extension period allowed under section 103.8(a), the 
Customs officer who is responsible for the initial determination shall 
continue to search for the records. However, that officer shall also 
notify the requester of the facts and inform the requester that he or 
she may consider the notification to be a denial of access within the 
meaning of paragraph (d) of this section, and provide the requester 
with the address for the submission of an administrative appeal. The 
requester may also be invited, in the alternative, to agree to a volun- 
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tary extension of time in which to locate and evaluate the records. A 
voluntary extension of time does not waive a requester’s right to 
appeal any ultimate denial of access or to appeal a failure to locate 
the records within the voluntary extension period. 


103.7 Administrative appeal of initial determination. 


(a) To whom appeals should be submitted—A requester may submit 
an administrative appeal to the Assistant Commissioner of Customs, 
Office of Regulations and Rulings, within 35 days after the date of 
notification described in section 103.6 or the date of the letter trans- 
mitting the last records released, whichever is later. A requester shall 
mail or personally deliver an appeal to the U.S. Customs Service, 
1301 Constitution Avenue NW., Washington, D.C. 20229. 

(b) Form of appeal.—The administrative appeal shall— 

(1) Be in writing and signed by the requester, 

(2) Have conspicuously printed on the face of the envelope 
the words “Freedom of Information Act Appeal”; 

(3) Reasonably describe, in accordance with section 103.5(e), 
the records to which the appeal relates; 

(4) Set forth the address where the requester desires to be 
notified of the determination on appeal; 

(5) Specify the date of the initial request and date of the letter 
denying the initial request; and 

(6) Petition the Assistant Commissioner of Customs, Office of 
Regulations and Rulings, to grant the request for records and 
state any arguments in support thereof. 

(c) Disposition of appeal—The Customs officer or employee who 
receives an appeal shall stamp the date of receipt on the appeal and 
the stamped date is the date of receipt for purposes of the appeal. The 
Assistant Commissioner of Customs, Office of Regulations and Rul- 
ings, shall acknowledge and advise the appellant of the date of receipt 
and of the date that a response is due under this paragraph. The 
Assistant Commissioner shall affirm the initial denial (in whole or in 
part) or grant the request for records and notify the appellant of that 
determination by letter mailed within 20 days (exclusive of Saturdays, 
Sundays, and legal public holidays) after the date of receipt of the 
appeal, unless extended pursuant to section 103.8(a). The purpose of 
the letter of denial is to inform the appellant of the reason for the 
denial and the right to judicial review of that denial under 5 U.S.C. 
552 (a) (4)(B). If the Assistant Commissioner is unable to act on an 
appeal within the 20-day period (or any extension thereof pursuant 
to sec. 103.8(a)), the Assistant Commissioner shall send written notice 
of that fact to the appellant. In these circumstances, an appellant is 
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entitled to commence an action in a district court as provided in 
section 103.9 despite any continuation in the processing of an appeal. 
However, the appellant may also be invited, in the alternative, to 
agree to a voluntary extension of time in which to decide the appeal. 
A voluntary extension does not waive the right of the appellant to 
ultimately commence an action in a U.S. district court on the appel- 
lant’s request. 

103.8 Time extensions. 


(a) Ten-day extension.—In unusual circumstances, the Customs 
officer who is responsible for deciding an initial request or an appeal 
may extend the time limitations set in sections 103.6 and 103.7 after 
written notice to the requester or appellant. This notice must state 
the reason for the extension and the date on which the determination is 
expected to be dispatched. Any extension or extensions of time are 
limited to a cumulative total of not more than 10 additional working 
days. (For example, if an extension pursuant to this paragraph is 
invoked in connection with an initial determination, any unused days 
of the extension period may be invoked in connection with the deter- 
mination on administrative appeal by written notice from the As- 
sistant Commissioner of Customs, Office of Regulations and Rulings, 
who is to make the appellate determination. If no extension is sought 
for the initial determination, an extension of 10 days may be added 
to the ordinary 20-day period for appellate review.) As used in this 
paragraph, ‘‘unusual circumstances” means, but only to the extent 
reasonably necessary to the proper processing of the particular request, 
any one of the following: 

(1) The need to search for and collect the requested records from 
field facilities or other establishments in buildings other than the 
building in which the office of the Customs officer to whom the request 
is made is located. 

(2) The need to search for, collect, and appropriately examine a 
voluminous amount of separate and distinct records which are de- 
manded in a single request. 

(3) The need for consultation, which shall be conducted with all 
practicable speed, with another department or agency having a 
substantial interest in the determination of the request, among two 
or more constituent units within the Department of the Treasury, or 
within the U.S. Customs Service (other than the legal staff or Public 
Affairs Division) having substantial subject-matter interest therein. 
Consultations with personnel of the Department of Justice concerned 
with requests for records under the Freedom of Information Act, as 
amended (5 U.S.C. 552), do not constitute a basis for an extension 
under this subparagraph. 
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(b) Extension by judicial review.—If the U.S. Customs Service fails 
to comply with the time limitations specified in sections 103.6 and 
103.7 and the requester commences an action under section 103.9, the 
court in which the suit was initiated may retain jurisdiction and allow 
the U.S. Customs Service additional time to review its records, if the 
Customs Service shows the existence of exceptional circumstances and 
the exercise of due diligence in responding to the request. 


103.9 Judicial review. 


(a) Failure to comply with time limitations.—If the U.S. Customs 
Service fails to comply with the time limitations specified in section 
103.6, 103.7, or 103.8, a requester is considered to have exhausted the 
administrative remedies with respect to the request. 

(b) Procedure for initiating judicial review.—If a request for records 
is denied upon appeal pursuant to section 103.7, or if no determination 
is made within the 10- or 20-day periods specified in sections 103.6 
and 103.7, respectively, together with an extension pursuant to section 
103.8(a) or by agreement of the requester, the requester may com- 
mence an action under 5 U.S.C. 552(a)(4)(B) in a US. district court 
in the district (1) in which the requester resides, (2) in which the 
requester’s principal place of business is located, (3) in which the 
records are situated, or (4) in the District of Columbia. Service of 
process in that action is governed by the Federal Rules of Civil 
Procedure (28 U.S.C. App.) applicable to actions against an agency 
of the United States. The Chief Counsel, U.S. Customs Service, 1301 
Constitution Avenue NW., Washington, D.C. 20229, is the officer 
designated to receive any service of process. 

(c) Proceeding against officer or employee—Under 5 U.S.C. 552 
(a)(4)(F), the Civil Service Commission has authority, upon the 
issuance of a written finding by a court that the Customs officer or 
employee who was primarily responsible for wit hholding a record may 
have acted arbitrarily or capriciously, to initiate a proceeding to de- 
termine whether disciplinary action is warranted against that officer 
or employee. The Commission, after investigation and consideration of 
the evidence submitted, submits its findings and recommendations to 
the Commissioner of Customs and the Secretary of the Treasury. 
The Commission also sends copies of the findings and recommenda- 
tions to the officer or employee or the representative of that officer or 
employee. For the purposes of this paragraph, the officer or employee 
primarily responsible for withholding records is the officer or 
employee— 

(1) Who, when no response is received within the time limits 
specified in section 103.6, 103.7, or 103.8— 
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(i) Is identified by title in section 103.6(a) as responsible 

for the initial determinations; or 
(ii) Acknowledged the receipt of the appeel as provided in 
section 103.7, unless the acknowledgement identifies another 
officer or employee as being responsible for the decision; or 
(2) Who signed the appellate determination, unless another 
officer is named in that determination as being primarily responsi- 

ble for the decision. 


When the designated deciding officer is not, in fact, the person making 
the decision because of direction from higher authority, or from a 
coequal officer within the U.S. Customs Service, the designated de- 
ciding officer shall state in the response to the requester that the de- 
cision is made by direction and identify the officer who is responsible 
for such direction. When the officer designated in section 103.6(a) as 
responsible for the initial determination has referred the request to 
another constituent unit of the Department of the Treasury or to 
another officer, that officer continues to be responsible within the 
meaning of this paragraph until notice of the referral and the title of 


the officer who will be responsible thereafter for the response is sent 
to the requester. 


103.10 Fees for services. 


(a) In genera’. (1) The fees prescribed in this section are for search 
and duplication and under no circumstances is there a fee for deter- 
mining whether an exemption can or should be asserted, for deleting 
exempt matter being withheld from records to be furnished, or for 
monitoring a requester’s inspection of records made available in this 
manner. 

(2) Customs publications which are available for sale through the 
Government Printing Office are on the shelves of the reading rooms 
and similar public inspection facilities, but those publications are not 
available for sale at those facilities. Those publications may be pur- 
chased from the Superintendent of Documents, U.S. Government 
Printing Office, Washington, D.C. 20402. However, pages from those 
publications may be copied at the public inspection facilities in ac- 
cordance with the schedule of fees set forth in paragraph (g) of this 
section. 

(b) When charged—Unless charges are inapplicable, or are waived 
or reduced in accordance with paragraph (c) or (d) of this section, 
fees are charged in accordance with the schedule contained in para- 


graph (g) of this section for services rendered in responding to requests 
for records. 
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(c) Services performed without charge. (1) Certain classes of records.— 
The Commissioner of Customs or any of the Commissioner’s designees 
may determine, under the rulemaking procedures of 5 U.S.C. 553, 
which classes of records under their control may be provided to the 
public without charge, or at a reduced charge. 

(2) Records provided to government units—Normally, in accordance 
with paragraph (d)(2) (ii) of this section, no charge is made for pro- 
viding records to Federal, State, or foreign governments, international 
governmental organizations, or local governmental agencies or offices. 

(d) Waiver or reduction of fees. (1) Records unavailable or exempt.— 
Fees may be waived or reduced at the discretion of the Customs 
officer who determines the availability of records, if the record is not 
found or is exempt from disclosure. 

(2) Request for waiver or reduction of fees—Fees may be waived or 
reduced on a case by case basis in accordance with this paragraph by 
the Customs officer who determines whether to release the record. A 
request for a waiver or reduction of fees must be in writing. The 
appropriate Customs officer shall waive or reduce a fee if the officer 
determines either that 


(i) The records are being requested by, or on behalf of, an 
individual who in writing, under penalty of perjury, demonstrates 
indigency to the satisfaction of the officer and that compliance 


with the request does not constitute an unreasonable burden 
on the U.S. Customs Service; or 

(ii) A waiver or reduction of the fees is in the public interest 
because furnishing the information primarily benefits the general 
public. 

(3) Appeal from denial of request—An appeal from a denial of a 
request for waiver or reduction of fees is decided under the criteria 
set forth in subparagraph (2) of this paragraph by the Assistant 
Commissioner of Customs, Ofiice of Regulations and Rulings. An 
appeal shall be in writing and mailed to the Assistant Commissioner 
within 35 days of the denial of the initial request for waiver or re- 
duction. An appeal under this paragraph is entitled to a prompt 
decision. 

(e) Avoidance of unexpected fees.—In order to protect a requester 
from unexpected fees, a requester is required to state in the request 
an agreement to pay the fees determined in accordance with para- 
graph (g) of this section or to state an acceptable upper limit on the 
cost of processing the request. If the fee for processing the request is 
estimated to exceed that limit, or if the requester has failed to state a 
limit and the cost is estimated to exceed $50 and there is no decision 
to waive or reduce the fees, the appropriate Customs officer shall— 
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(1) Inform the requester of the estimated costs; 

(2) Extend an offer to the requester to confer with Customs 
personnel in an attempt to reformulate the request in a manner 
which will reduce the fee and still meet the needs of the requester; 
and 

(3) Inform the requester that the running of the time period 
within which a determination on the request must be made is 
suspended until the request is reformulated in a manner to reduce 
the cost or until the requester pays or agrees to pay the estimated 
cost. 

(f) Form of payment.—(1) A requester shall pay by a check or money 
order that is payable to the order of the U.S. Customs Service. 

(2) If the estimated cost exceeds $50, the requester may be required 
to enter into a contract for the payment of actual costs, as determined 
in accordance with paragraph (g) of this section, which contract may 
provide for prepayment of the estimated costs in whole or in part. 

(g) Amount to be charged for specified services—A fee for a service 
performed is imposed and collected as set forth in this paragraph. The 
Commissioner of Customs or the Commissioner’s designee may set an 
appropriate fee for any service not described below. These extraor- 
dinary fees are imposed and collected pursuant to 31 U.S.C. 483a, 
subject to the constraints imposed by 5 U.S.C. 552(a) (4) (A). 


(1) Duplication.—(i) The charge for photocopies per page up to 


84 inches by 14 inches is at the rate of 10 cents each, except that no 
ch 


harge is imposed for copying 10 pages or less when less than 1 hour 
is spent in locating the records requested. 

(ii) The charge for photographs, films, and other materials is their 
actual cost. The U.S. Customs Service may furnish the records to be 
released to a private contractor for copying and charge the person 
requesting the records the actual cost of duplication charged by the 
private contractor. No fee is charged where the requester furnishes 
the supplies and equipment and makes the copies at the Government 
location. 

(2) Unpriced printed materials—The charge for unpriced printed 
material, which is available at the location where requested and which 
does not require duplication for copies to be furnished, is at the rate 
of 25 cents for each 25 pages or fraction thereof. 

(3) Search services —The charge for services of personnel involved 
in locating records is $5 for each hour or fraction thereof, except that 
no charge is imposed for a search of less than 1 hour. Where a computer 
search is required because of the nature of the records sought and the 
manner in which such records are stored, the fee is $5 for each hour 
or fraction thereof of personnel time associated with the search plus 
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the actual cost of extracting the stored information in the format in 
which it is normally produced. This actual cost of extracting informa- 
tion is based on computer time and supplies necessary to comply with 
the request. 

(4) Searches requiring travel or transportation—The charge for 
transporting a record from one location to another, or for transporting 
a Customs officer or employee to the site of requested records when it 
is necessary to locate rather than examine the records, is the actual 
cost of the transportation. 

108.11 Maintenance of files and records. 

(a) Responsibility for maintaining files—(1) The Director, Entry 
Procedures and Penalties Division, at headquarters, Washington, 
D.C., and each Regional Commissioner maintain a file on each request 
for a record, as defined in paragraph (b) of this section, which includes 
a statement of the action taken on the request. 

(2) The Director, Entry Procedures and Penalties Division, at 
headquarters, Washington, D.C., maintains a file of copies of both 
grants and denials on appeal. 

(3). The Director, Entry Procedures and Penalties Division, at 
headquarters, Washington, D.C., maintains a file of court cases in- 
stituted under the Freedom of Information Act in which the Customs 
Service was a party. This file is open to the public and indexed, to the 
extent practicable, according to the exemptions asserted and according 
to the type of subject of the records requested. 

(b) “Request for record’ defined—F¥or purposes of uniformity in 
recordkeeping, a “request for a record” is defined as a written request 
for a record of the U.S. Customs Service which has not been published 
in the Federal Register, the Customs BuLuerin, by press release, or 
otherwise, or made available in a public reading room, or which has 
not previously been customarily furnished to requesters, whether or 
not the request makes reference to the Freedom of Information Act, 
as amended (5 U.S.C. 552). 


1038.12 Specific Customs Service records subject to disclosure. 


(a) Administrative staff manuals and instructions—Except as 
exempted by section 103.13, all administrative staff manuals and 
instructions to staff that affect any member of the public, and indexes 
thereto, are available for public inspection and copying in the U.S. 
Customs Service public reference facilities (see sec. 103.1), including 
the following: 

Catalog of Customs forms. 

Computer printout of precedent cases decided by the Office of Regu- 
lations and Rulings, headquarters, U.S. Customs Service. 
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Customs information exchange rulings and rulings issued by the 
Office of Regulations and Rulings, organized chronologically by year, 
with identifying data deleted pursuant to sections 103.13 and 103.15. 

Customs manual. 

Customs Simplification Act (CSA) series letters and index (identi- 
fying information deleted pursuant to sec. 103.13 and 103.15). 

Customs statistical manual. 

Fundamentals of duty assessment. 

Import requirements on articles assembled abroad from U.S. com- 
ponents (item 807.00, TSUS). 

KWIC index of U.S. Customs Service circulars, letters, and supple- 
mentary monthly checklists. 

Marking digest. 

Synopsis of decisions of the duty assessment process. 

(b) Other Customs records.—In general, all other documents issued 
by the Secretary of the Treasury, the Commissioner of Customs, or 
other officers of the Department of the Treasury or of the U.S. Cus- 
toms Service in matters administered by the U.S. Customs Service, if 
reasonably described, and unless exempted from disclosure under 
section 103.13, are available. The classes of records of the U.S. Cus- 
toms Service which may be made available under this paragraph upon 
written request submitted in accordance with section 103.5 include, 
but are not limited to the following: 

(1) Records relating to— 

(i) Comments submitted by private parties (which are not 
considered to include foreign governments) in response to a 
published notice of proposed rulemaking and of proposed changes 
in tariff classification, unless the submitter states that the infor- 
mation is privileged or confidential, giving reasons therefor, and 
the Commissioner of Customs agrees that the information con- 
tained therein is exempt from disclosure under section 103.13; 

(ii) Advisory committees on Customs matters; 

(iii) Rosters of licensed customhouse brokers; 

(iv) Names of individual licensed customhouse brokers; 

(v) Names and titles of all Customs personnel; 

(vi) Performance awards; 

(vii) Suggestion awards; 

(viii) Proceedings under the countervailing duty provisions 
of the Tariff Act of 1930, as amended (19 U.S.C. 1303), after 
publication of receipt of the countervailing duty petition; 

(ix) The administration of and decisions concerning import 
quotas; 
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(x) Proceedings under the Antidumping Act, 1921, as amended 
(19 U.S.C. 160 et seq.), as provided for in subpart B of part 153. 
of this chapter; and 

(xi) Customs laboratory methods. 

(2) Records relating to decisions concerning— 

(i) Matters arising under the Tariff Schedules of the United 
States (19 U.S.C. 1202); 

(ii) Whether or not specific items, articles, or merchandise: 
qualify for entry under the Trade Fair Act of 1959 (19 U.S.C. 
1751 et seq.), and the disposition of articles previously entered 
under the Trade Fair Act; Customs participation and assistance 
at trade fairs; 

(iii) The dutiable status of gifts pursuant to section 321, Tariff 
Act of 1930, as amended (19 U.S.C. 1321); 

(iv) The eligibility of vehicles used in international traffic 
pursuant to section 322(a), Tariff Act of 1930 (19 U.S.C. 1322(a)), 
and other instruments of international traffic generally for duty- 
free entry; 

(v) Prohibition from entry of merchandise produced by convict,, 
forced, or indentured labor (19 U.S.C. 1307); 

(vi) The entry or valuation of merchandise; 

(vii) Liens in cases arising under section 564, Tariff Act of 
1930, as amended (19 U.S.C. 1564); 

(viii) Bills of lading, carriers’ certificates, or rights in respect 
of merchandise, cases arising under section 483 or 484 (c),. (h),. or 
(i), Tariff Act of 1930, as amended (19 U.S.C. 1483, 1484 (e), (h),. 
(i)); 

(ix) Trademarks, trade names, copyrights, patents, and related 
matters; 

(x) Country-of-origin marking requirements of section 304,,. 
Tariff Act of 1930, as amended (19 U.S.C. 1304); 

(xi) Psittacine or other birds, bird feathers, bird skins, monkeys,. 
dogs, cats, and other animals and pets prohibited entry or subject 
to restrictions and controls on entry; 

(xii) Entry of articles admitted temporarily free of duty under 
bond as provided in schedule 8, part 5C, Tariff Schedules of the: 
United States (19 U.S.C. 1202), and entry of articles admitted 
temporarily free of duty under A.T.A. Carnets, as provided. in. 
section 114.22(a) and (b) of this chapter; 

(xiii) Tonnage taxes (regular, special, and discriminatory) and 
light money; 

(xiv) The entry, clearance, and use of vessels and permits for 
them to proceed coastwise; 
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(xv) The regulation of vessels in the foreign, coastal, fishing, 
and other trades of the United States; 

(xvi) The limitation of the use of foreign vessels in waters 
under the jurisdiction of the United States; 

(xvii) Salvage operations by vessels within the territorial waters 
of the United States (46 U.S.C. 316); 

(xviii) The assessment and collection of duties on equipment or 
repairs of vessels or aircraft under section 466, Tariff Act of 1930, 
as amended (19 U.S.C. 1466), and the remission or refund of such 
duties; 

(xix) Requirements for entry, clearance, and use of aircraft; 

(xx) The arrival or departure and the use of motor vehicles, 
railway trains, or other vehicles; 

(xxi) Adequacy of premises at Customs-bonded warehouses 
and control of the merchandise stored therein; 

(xxii) Use of protective Customs seals and labels; and 

(xxiii) The itineraries of foreign vessels which had been sub- 
mitted for an advisory ruling to determine whether the primary 
object of a contemplated voyage would be considered to be un- 
lawful coastwise trade (see sec. 4.80a(d) of this chapter). 


703.13 Exemptions. 


U.S. Customs Service opinions, orders, rulings, statements of policy, 
imterpretations, and records generally may be inspected, copied, or 
otherwise obtained unless they relate to the following: 

(x) Matters kept secret pursuant to Executive order —Matters specifi- 
cally authorized under criteria established by an Executive order to 
be kept secret in the interest of national defense or foreign policy and 
which are, in fact, properly classified pursuant to such Executive order 
{see 31 CFR pt. 2). 

(b) Certain internal rules and procedures.—Information relating 
solely to the internal personnel rules and practices of an agency. 

(c) Matters exempt from disclosure by statute—Information specifi- 
eally exempted from disclosure by statute (other than 5 U.S.C. 552b), 
if the statute (1) requires that the matters be withheld from the public 
in such a manner as to leave no discretion on the issue, or (2) estab- 
lishes particular criteria for withholding or refers to particular types 
of matters to be withheld. 

(d) Privileged or confidential information.—Trade secrets and com- 
mercial or financial information obtained from any person which is 
privileged or confidential. 

(e) Certain interagency or intraagency correspondence.—Interagency 
or intraagency memoranda or letters which would not be available 
by law to a private party in litigation with the agency. 
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(f) Material involving personal privacy—Personnel and medical 
files and similar files the disclosure of which would constitute a clearly 
unwarranted invasion of personal privacy. 

(g) Certain investigatory records—Investigatory records compiled 
for law enforcement purposes, but only to the extent that the produc- 
tion of such records would— 

(1) Interfere with enforcement proceedings; 

(2) Deprive a person of a right to a fair trial or an impartial 
adjudication ; 

(3) Constitute an unwarranted invasion of personal privacy; 

(4) Disclose the identity of a confidential source and, in the 
case of a record compiled by a criminal law enforcement authority 
in the course of a criminal investigation, or by an agency con- 
ducting a lawful national security intelligence investigation, 
confidential information furnished only by the confidential 
source ; 

(5) Disclose investigative techniques and procedures; or 

(6) Endanger the life or physical security of law enforcement 
personnel. 

103.14 Segregability of records. 

(a) Reasonably segregable portions —If a requested record contains 
information which is exempt from, as well as information which is 
subject to, disclosure, the reasonably segregable portions of the record 
are available to the requester after deletion of the portions which are 
exempt under 5 U.S.C. 552(b) and section 103.13. The term 
“reasonably segregable portions” as used in this section means those 
portions of the record: (1) Which are not exempt from disclosure by 
5 U.S.C. 552(b) and section 103.13; (2) which, after deletion of the 
exempt material, still convey meaningful and nonmisleading informa- 
tion; and (3) from which it can reasonably be assumed that a skillful 
and knowledgeable person could not reconstruct the exempt portions. 

(b) Petitions by American manufacturers, producers, or wholesalers. 
Identifying data is not to be deleted from petitions filed by American 
manufacturers, producers, or wholesalers pursuant to section 516, 
Tariff Act of 1930, as amended (19 U.S.C. 1516). See part 175 of this 
chapter. 


103.15 Information on vessel manifests and summary statistical reports. 

(a) Disclosure to members of the press —Aithough the following classes 
of information are exempt from disclosure under the provisions of 
section 103.13, accredited representatives of the press, including news- 
papers, commercial magazines, trade journals, and similar publications 
may examine vessel manifests and summary statistical reports of im- 
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ports and exports and copy therefrom for publication information and 
data not of a confidential nature, subject to the following rules: 

(1) Of the information and data appearing on outward manifests, 
only the general character, destination, and quantity (or value) of 
the commodity, name of vessel, name of shipper, and country of des- 
tination, may be copied and published. Where the manifests show 
both quantity and value, either may be copied and published, but 
not both in any instance. 

(2) Commercial or financial information, such as the names of the 
consignees, marks and numbers, and both quantities and values of 
commodities may not be copied from outward manifests or any 
other papers. 

(3) Of the information shown on inward manifests, only the name 
of the consignee, the general character of the commodity, the quantity 
(or value), name of vessel, and the country of dispatch shall be copied 
and published. When an inward manifest shows both quantity and 
value of the commodity, either may be copied and published, but not 
both in any instance. 

(b) Review of data—A press representative is required to submit 
any copy or notation made by that press representative from an in- 
ward or outward manifest to the Customs officer who is designated 
as an examination officer and who shall review the copies and notations 
for compliance with this section. 

(c) Disclosure to the public—Members of the public are permitted 
to obtain information from, but not examine, vessel manifests, subject 
to the rules set forth in paragraphs (a) and (b) of this section. However, 
importers and exporters or their duly authorized brokers, attorneys, 
or agents may examine manifests with respect to any consignment of 
goods in which they have a proper and legal interest as principal or 
agent, but are not permitted to make any general examination of 
manifests or make any copies or notations from them except with 
reference to the particular importation or exportation in which they 
have a proper and legal interest. 

(d) Suspension of disclosure-—(1) Except as provided in section 
103.18, upon written application of a shipper, consignee, or importer, 
disclosure to the public of the name of such shipper, consignee, or 
importer on a manifest shall be refused and no member of the press 
shall be permitted to copy such name for publication or for any other 
purpose. 

(2) If an individual abuses the privilege of examining inward and 
outward manifests or makes any improper use of any information 
or data obtained from those manifests or other papers filed in the 
customhouse, the appropriate Customs officer shall deny both the 
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individual and the party or publication which that individual repre- 
sents any access to those sources of information. 


103.16 Sanctions for improper actions by Customs officers or employees. 

(a) The improper disclosure of the confidential information con- 
tained in Customs documents, or the disclosure of information relative 
to the business of one importer or exporter that is acquired by a 
Customs officer or employee in an official capacity to another importer 
or exporter is a ground for dismissal from the U.S. Customs Service, 
suspension, or other disciplinary action, and if done for a valuable 
consideration subjects that person to criminal prosecution. 

(b) Sanctions for improper denials of information by Customs 
officers or employees are set forth in section 103.9(c). 
103.17 Information concerning fines, penalties, and forfeitures cases. 

Except as otherwise provided in these regulations or in other 
directives (including those published as Treasury decisions), district 
directors of Customs and other Customs officers shall refrain from 
disclosing facts concerning seizures, investigations, and other pending 
cases until Customs action is completed. After the penalty proceeding 
is closed by payment of the claim amount, payment of a mitigated 
amount, or judicial action, the identity of the violator, the section of 
the law violated, the amount of ‘penalty assessed, loss of revenue, 


mitigated amount (if applicable), and the amount of money paid may 
be disclosed to the public by the appropriate district director of Cus- 
toms. Public disclosure of any other item of information concerning 
such cases, whether open or closed, shall only be made in conformance 
with the procedures provided in section 103.5 of this part. 


103.18 Testimony or the production of documents in court. 

(a) General.—In answer to a legal process or demand from a court 
issued on behalf of the United States or an officer thereof, Customs 
officers or employees shall produce in court, and may testify with 
respect to, any official Customs papers or documents demanded which 
are in Customs custody. When the process or demand is issued on 
behalf of a party other than the United States, Customs officers or 
employees shall produce in court, and may testify with respect to, 
those papers and documents to the extent that the party on whose 
behalf the papers or documents are demanded is permitted under 
these regulations to inspect or copy those papers or documents. An 
exception to this rule may be made only on the written order of the 
Commissioner of Customs or the Commissioner’s designee. When 
requested, copies may be authenticated pursuant to the provisions of 
section 1733, title 28, United States Code. 


297-795—79—_5 
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(b) Request of Customs Court—Except as stated in section 103.13, 
nothing in this part precludes Customs officers or employees from 
producing in the U.S. Customs Court, any Customs papers or docu- 
ments, in Customs custody, or from testifying or otherwise rendering 
all proper assistance to the court in proceedings before it when request 
therefor is made by the court; nor from furnishing to counsel for the 
U.S. information in, and permitting inspection of, Customs papers 
and documents requested by such counsel, nor from testifying on 
behalf of the United States or otherwise assisting such counsel in the 
performance of official duties. 

(c) Subpena or subpena duces tecwum.—Upon being served with a 
subpena or subpena duces tecum from a court or court officer calling 
for testimony or the production of papers or documents in cases not 
covered by paragraph (a) or (b) of this section, or in cases where the 
testimony or documents desired would disclose matters the disclosure 
of which would be contrary to these regulations, the Customs officer 
involved shall refer the matter to headquarters for instructions, with 
a report that specifically describes the testimony or documents de- 
sired. The Customs officer involved shall include in that report his or 
her opinion on whether the giving of the testimony or the furnishing 
of the documents would disclose information not permitted to be 
disclosed under these regulations. ‘Phat officer also shall state in what 
particulars, if any, the disclosure of the information and work inci- 
dental to that disclosure would interfere with the orderly conduct of 
Customs business. If instructions are not received prior to the date for 
appearance or production of documents, or if the Commissioner of 
Customs or the Commissioner’s designee declines to permit their 
production or the disclosure of the information contained therein or 
otherwise within the knowledge of the Customs officer or employee 
whose testimony is requested, the Customs officer or employee shall 
appear in court or before the officer concerned in answer to the sub- 
pena and respectfully decline to produce the documents called for or 
to testify, except to the extent specifically authorized elsewhere in 
this section, citing this regulation as authority for the refusal. If the 
matter has not already been referred to headquarters for instructions, 
the Customs officer or employee shall advise the court or officer that 
it will be so referred. 

(d) In camera inspection of records—Nothing in this section au- 
thorizes Customs officers or employees to withhold records from a 
court, pursuant to its order, for ‘in camera” inspection to determine 
the propriety of claimed exemptions to disclosure. 
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PART 152—CLASSIFICATION AND APPRAISEMENT OF MERCHANDISE 
It is proposed to amend section 152.42(b) of the Customs Regula- 
tions (19 CFR 152.42(b)) by substituting “103.13(d)” for “103.7(d)” 
in the last sentence. 


PART 175—PETITIONS BY AMERICAN MANUFACTURERS, PRODUCERS, AND 
WHOLESALERS 


It is proposed to amend section 175.21(b) of the Customs Regula- 
tions (19 CFR 175.21(b)) by substituting ‘'103.12(b)” for “103.8(b)” 
and by substituting ‘103.13(d)” for “103.10.” 


WituraMm T. ARcHEY, 
Acting Commissioner of Customs. 
Approved: August 2, 1979. 


Ricuarp J. Davis, 
Assistant Secretary of the Treasury. 
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Customs Service Decisions 


The following are decisions made by the U.S. Customs Service 
where the issues involved are of sufficient interest or importance to 
warrant publication in the Customs BuLLetin. 

Dated: July 31, 1979. 

Donatp W. Lewis, 
Acting Assistant Commissioner, 
Regulations and Rulings. 


(C.S.D. 79-288) 


Vessel Repair: Whether Anchor-Handling Tugboats Used for Tow- 
ing, Repositioning, and Support of Offshore Drilling Equipment 
Qualify as Special-Purpose Vessels Under the Vessel Repair Statute 


Date: March 6, 1979 
File: VES—13-18-—R:CD:C 
103787 JL 


This ruling concerns a petition for remission of vessel repair duties 
filed under section 4.14(j), Customs Regulations. 

Isswe.—Whether or not vessels used for towing, repositioning, and 
support of special-purpose equipment qualify under 19 U.S.C. 1466(c), 
as special-purpose vessels. 

Facts—The petitioners state that the vessels are identical ‘“‘tug/ 
supply boats.” Each vessel spent more than 2 years outside U.S. 
territorial waters prior to its arrival at Seward, Alaska, on August 31; 
1977. The actual service of each vessel while utilized overseas is de- 
scribed by the petitioner as follows: 

Towing, repositioning, and support of special-purpose equip- 
ment, i.e., drill rigs, derrick barges, pipe-lay barges. Repositionin 
accomplished by movement of equipment’s anchors by the vesse. 
(anchor handling). 

The Regional Commissioner on November 2, 1977, denied an 
application for relief filed by the owners for exemption of vessel repair 
duties under the authority of 19 U.S.C. 1466(c) because the applica- 
tion indicated that the two vessels were used for the transportation 
of supplies and equipment to and from offshore drilling rigs and the 
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application also indicated that both certificates of registration showed 
a service of oil exploitation. 

In petitions filed for the vessels on November 16, 1978, the service 
of the vessels is indicated as in the first paragraph above. The Regional 
Commissioner would now allow the petition based upon the evidence 
submitted in exhibit V therein and the authority of headquarters 
letter VES-13-18-R:CD:C, 102089, dated November 21, 1977. 

Law and Analysis.—19 U.S.C. 1466(c) provides as follows: 

In the case of any vessel designed and used primarily for 
purposes other than transporting passengers or property in the 
foreign or coasting trade which arrives in a port of the United 
States 2 years or more after its last departure from a port of the 
United States, the duties imposed by this section shall apply 
only with respect to (1) fish nets and netting, and (2) other 
equipments, and parts thereof, and repair parts, and materials 
purchased, or repairs made during the first 6 months after the 
last departure of such vessel from a port of the United States. 


Headquarters letter dated November 21, 1977, case No. 102869, 
published in the Customs information system as legal determination 
3730-10, held that headquarters having reconsidered the entire 
question of whether tugboats, as a class, might be considered special- 
purpose vessels under 19 U.S.C. 1466(c), could not broadly categorize 
all tugboats as special-service vessels but that beats in the tug service 
which are demonstrably primarily designed and used to tow, push, 
position, or reposition other vessels would qualify as so-called special- 
purpose vessels despite any incidental infrequent use in carrying vessel 
equipment, supplies, workers, or crewmen between a port and a locale 
of their principal use. 

Insofar as the activities engaged in by the subject tugboats are 
concerned, these activities were similar to those described by legal 
determination 3730-10, cited above. Additionally, exhibit V of each 
petition contains photographs which show that the subject vessels are 
typical anchor-handling tugs fitted with heavy plating at the stern 
(to minimize damage by buoys), stern rollers, and large special tow 
winch drums. Backing up the photographs are letters from the (builder 
of the vessels), stating that the winch unit supplied to the vessels is 
“only sold for the application of anchor handling and towing,” and 
(suppliers of chain loaders and storage reels installed aboard the vessels) 
describing the chain loaders and storage reels and their method of 
utilization. In short, the vessels at issue appear to be built for and 
equipped for anchor handling and towing operations in support of 
offshore platforms as commonly conducted in the Gulf area and the 
North Sea at the present time. 

Holding.—The subject anchor-handling tugboats qualify as special- 
purpose vessels under 19 U.S.C. 1466(c) and repairs to and equip- 
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ment purchased for such vessels during the period subsequent to the 
first 6 months of the voyages beginning on July 10, 1973, and March 22, 
1974, and terminating on April 12, 1977, respectively, are not dutiable 
under the vessel repair statute. 


(C.S.D. 79-289) 


Classification: Whether Computer Tapes Are “Other Data’ Under 
Item 870.10, TSUS 


Date: March 12, 1979 
File: CLA-2:R:CV:MSP 
061062 LLB 


This ruling concerns your December 8, 1978, request for internal 
advice on the classification of certain metalized mylar computer tapes 
imported by a domestic parent company from its foreign subsidiary, 
for use in the manufacture of integrated memory circuits in this 
country (LA No. 191/78). 

Issue-—Whether the computer tapes in question are to be accorded 
duty-free treatment under item 870.10, Tariff Schedules of the United 
States (TSUS), as data related to a business or engineering operation 
conducted outside of the United States. 

Facts —This matter concerns engineering plans in the form of 
metalized mylar computer tapes on plastic reels. The tapes are im- 
ported directly from a foreign subsidiary company to the domestic 
parent company, and are intended to be used in the design, develop- 
ment, and domestic manufacture of large-scale integrated memory 
circuits and related computer equipment. 

The magnetic tapes are produced with guidance provided by 
“Process Design Rules” and “Product Objective Specifications,” 
developed through the efforts of engineers at the American parent 
company. These guidelines, which are sent to the foreign subsidiary, 
dictate the spacing of components, maximum and minimum widths, 
and lengths of certain elements, among other things. The general 
processes involved are the result of months or years of determinations 


by domestic er 1gineers, and represent a summary reflection of desi 1gn 
criteria. 


Law and analysis.—Item 870.10, TSUS, provides: 
Records, diagrams, and other ‘data with regard 
to any business, engineering, or exploration 
operation conducted outside the United States, 
whether on paper, cards, photographs, blue- 
prints, tapes, or other media 
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The specific issue involved here is whether engineering materials, 
in the form of tapes imported from the foreign subsidiary, represent 
data from engineering operations or applications conducted outside 
of the United States. The first area of inquiry, then concerns the 
character of instruction sent from the United States to the subsidiary. 

We have ruled that in order to qualify for duty-free treatment as 
data covering an engineering operation under item 870.10, TSUS, the 
data in question must convey the original ideas of professionals 
abroad. It is our position that where the actual professional efforts 
such as designs and planning are completed in this country, and those 
data are sent abroad merely for reproduction or completion in accord 
with the designs or plans outlined by domestic professionals, the duty- 
free provision of item 870.10, TSUS, does not apply (CLA-2:R: 
CV:MSP 058288 TL, dated July 14, 1978). 


However, the mere existence of planning documents of U.S. origin 
does not call for automatic denial of duty-free status. We have ruled 
that if conceptual drawings of domestic origin are of such detail that 
the original design effort can be considered substantially complete at 
the time they leave the United States, item 870.10, TSUS, would not 
apply. But the opposite result might occur where only rough sketches 
are exported and the actual professional effort is done abroad 
(CLA-2:R:CV:MSP 058390 TL, dated June 23, 1978). 

It appears that the materials sent abroad in the form of ‘Process 
Design Rules” and ‘Product Objective Specifications’ were not 
complete plans or instructions, but rather were guideposts which 
merely stated parameters within which the foreign engineers were to 
confine their efforts. 

The duty consequences in this case are dependent upon whether 
the materials involved can properly be construed as “other data” as 
contemplated by item 870.10, TSUS. If so, the other criteria for that 
item having been satisfied, the tapes should be accorded duty-free 
entry. If not, the tapes would be classified under the provisions of 
item 724.40, TSUS, as “‘Recorded on magnetic tapes * * *,” dutiable 
at the rate of 1 cent per square foot of recording surface. 

“Datum” is defined and commonly accepted as being, “something 
known or assumed ; fact from which conclusions can be inferred * * *” 
Webster’s New World Dictionary, Second College Edition, the World 
Publishing Co., New York and Cleveland, 1970. The tapes involved 
here are used in a direct manufacturing process to produce a photo- 
graphic plate of a circuit. As such, it is apparent that there is no in- 
ference to be drawn or conclusion to be made from the tapes. Rather, 
the process is automatic and the tapes are similar in character to a 
type of tooling film. 

Conclusion.—Accordingly, the tapes in question should be con- 
sidered as ‘‘Recorded on magnetic tape * * *’ and, as such, are 
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dutiable at 1 cent per square foot of recording surface pursuant to 
the provisions of item 724.40, TSUS. 


(C.S.D. 79-290) 


Special Appraisement: Metal Articles Exported and Returned for 
Further Processing 


Date: March 12, 1979 
File: CLA-2:R:CV:MSP 
055377 EM 


District Director, 
U.S. Customs Service, 
Seattle, Wash. 98714. 


Dear Sir: This concerns your request for reconsideration of in- 
ternal advice No. 165/77 initiated by the port director at Blaine, 
Wash. 

Facts.—It was determined in the internal advice ruling that a com- 
pleted grapple yarder used in certain logging operations, which had 
been subjected to further processing both in Canada and on return to 
the United States, was entitled to item 806.30 tariff treatment. 

The grapple yarder tower was exported to Canada for machining 
and fabrication. Upon return to the United States, a pair of holes 
was line-bored through one end of the equipment in order to accom- 
modate a hinge pin at the point of attachment of the upper tower unit 
to the yarder swing frame. In a similar situation, certain safety guards, 
also formed in Canada, are match-drilled to the yarder main frame. 

Issue—This request for clarification concerns the question of 
whether any such operations can be considered to be within the pur- 
view of both “further processing” and ‘operations incidental to 
assembly” under both item 806.30 and item 807.00, TSUS, respectively. 

Contention.—It is claimed that the described articles which are the 
subject of the internal advice should not be considered as having been 
further processed on return to the United States under item 806.30, 
TSUS, for the reason that the drilling of holes to accommodate a hinge 
pin merely facilitated the final assembly process of otherwise finished 
components. The Rudolph Miles case, C.A.D. 1202, is cited in support 
of the claim for assembly, namely, that the burning of slots and drilling 
holes in a 55-foot steel beam therein were not considered fabrications 
but merely assembly steps that facilitated final assembly under item 
807.00, TSUS. 


297—-795—_79—_6 
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Law and Analysis —In the Rudolph Miles case, it was held that 
burning slots and drilling holes in steel beams to permit proper align- 
ment for assembly did not produce such a substantial change in the 
beams as to constitute further fabrication. The foreign processing of 
the beams was held to be a part of the assembly under item 807.00, 
TSUS. This foreign operation, however, might also have been con- 
sidered further processing under item 806.30, TSUS, in given alterna- 
tive circumstances. 

As stated in T.D. 78-416, the term “processing” generally connotes 
an advancement of the material or article, as distinguished from 
manufacturing which is broader in scope. The term has also been 
interpreted to mean a process looking toward the completion of an 
article, as distinguished from that to which a completed article may 
be subjected to adapt it for the purpose intended. In the cited Treasury 
decision, the foreign operation of “stabilization baking’’ semiconduc- 
tors had been held to be “further processing” within the meaning of 
item 806.30, TSUS, and the Customs Court (Court No. 76-7-01623) 
had indicated that the same stabilization bake may also be con- 
sidered an assembly step under item 807.00, TSUS. 

Although the tariff provisions are separate and possess different 
requirements, such operations as drilling holes might be considered 
as overlapping and not mutually exclusive when viewed in their 
separate circumstances. 

Under item 806.30, TSUS, can the metal article in its returned 
condition be used for its intended purpose, or does it require further 
processing to place it in a condition that would advance it toward 
completion and its final purpose? In the returned condition, the 
drilling of holes constituted a significant process that advanced the 
articles toward completion to serve the purpose intended. Accordingly, 
we remain of the opinion that, on reconsideration, the drilling opera- 
tions adequately meet the requirements of further processing under 
item 806.30, TSUS. 

In this respect, you might compare the Jnteler case, C.A.D. 1055, 
and PRD 75-22, where the mere splicing of cables, unlike drilling 
holes, was considered an assembly of finished components and not a 
processing, so as to preclude item 806.30 tariff relief. 
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(C.S.D. 79-291) 
Classification: Turbidimeter and Turbidimeter Parts 


Date: March 12, 1979 
File: CLA-2:R:CV:MSP 
055484 DL 


District Director, 
U.S. Customs Service, 
Buffalo, N.Y. 14202. 


Dear Sir: This ruling concerns your request for internal advice 
No. 00165, on the classification of certain turbidimeters and turbidim- 
eter parts imported from Canada. 

Issue-——Whether the articles in question are classifiable under (a) 
the provision for optical electrical measuring, checking, or analyzing 
instruments and parts thereof in item 712.05, Tariff Schedules of the 
United States (TSUS) or (b) under the provision for electrical measur- 
ing, checking, or analyzing instruments and parts thereof in item 
712.49, TSUS. 

Facts.—The turbidimeter is an instrument which detects the phys- 
ical presence of particles in a solution and thereby determines the 
clarity or turbidity of a solution. The measurement is accomplished 
by directing normal incandescent light into a test tube containing a 
liquid sample. Any particles present will reflect a portion of the light 
to a light sensitive electronic detector located at various angles to the 
incoming light beam. This reflected light is then electronically com- 
pared to the source light and displayed on a panel meter or digital 
display. 

The turbidimeter parts (referred to as “optical blocks’) are an 
integral part of the turbidimeters. These ‘‘blocks” incorporate the light 
source and the light-sensitive electronic detectors. 

Law and Analysis.—An important consideration in the classification 
of optical instruments is determining whether the subject article meets 
the definition of an optical instrument. In Engis Equipment Company 
v. United States, C.D. 3670 (1969), the court set forth the following 
characteristics which are necessary to qualify an article as an optical 
instrument: 

(a) Optical elements contained in the instrument are essential 
to the performance of its intended function; 
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(b) The dominant functional components are its optical 
elements; 

(c) The instrument, in performing its intended function, acts 
upon, deals with, or routes rays of light; and 

(d) The optical system aids human vision or creates for in- 
spection a picture or image of an object. 

It does not appear that the instruments in question meet the 
criteria set forth in Engis. Specifically, regarding the second criterion, 
the optical system in these instruments appears to be subordinate in 
the operation of the turbidimeters. The turbidity or clarity of the 
solution is ascertained primarily by electrical means and only inci- 
dentally by the optical system. Furthermore, the ‘optical blocks’’ are 
more than mounted optical elements and thus not within the purview 
of the provision for mounted optical elements in item 708.29, TSUS. 

Conclusion.—Accordingly, since the subject merchandise does not 
meet the criteria for classification as optical instruments, it is our 
opinion that the turbidimeter and turbidimeter parts are classifiable 
in item 712.49, TSUS, dutiable at the rate of 10 percent ad valorem. 


(C.S.D. 79-292) 
Classification: Glass Housings for Household Electrical Fuses 


Date: March 12, 1979 
File: CLA-2:R:CV:MSP 
055428 LLB 
Mr. Joun F. Cuitton, 


District Director of Customs, 
Buffalo, N.Y. 14202. 


Dear Mr. Cuitton: This ruling concerns your October 18, 1978, 
request for internal advice on the classification of certain glass fuse 
housings, used in the manufacture of household electrical fuses, which 
are being imported from Canada (IA No. 154/78). 

Isswe.—Whether these glass housings are to be considered as parts 
of fuses pursuant to item 685.90, Tariff Schedules of the United States 
(TSUS), dutiable at 8.5 percent ad valorem, or as glass envelopes 
pursuant to item 547.37, TSUS, dutiable at 12.5 percent ad valorem, 
or whether some other classification provision should apply. 

Facts.—This matter concerns glass housings imported from Canada, 
for use in the domestic manufacture of household electrical fuses. 
The articles have been imported for a number of years under item 
685.90, TSUS, and the 8.5 percent duty rate applicable under that 
item number has been paid. 
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Following a routine updating of Customs Form 6431: Report of 
Classification and Value, the merchandise in question was reclassified 
under item 547.37, TSUS, as glass envelopes, and a 12.5-percent duty 
rate was applied. The importer took issue with this action and re- 
quested internal advice procedures be resorted to in order to settle 
the issue. 

Law and analysis.—Item 685.90, TSUS, the provision under which 
entry has been allowed prior to this time, provides: 

Electrical, * * * fuses, * * * and other electri- 


cal apparatus * * * for the protection of 
electrical circuits, * * * all the foregoing and 


parts thereof 8.5% ad val. 


There is no question but that the housings involved in this matter 
are used solely in the manufacture of fuses, and the importer states 
that, ‘““* * * there is no dispute that the imported articles are solely 
used as parts of fuses.” 

These are important considerations in light of the language of 
general interpretative rule 10(j), TSUS, which relates that, “a pro- 
vision for ‘parts’ of an article covers a product solely or chiefly used 
as a part of such article * * *.” But that provision also states that 
the provision for parts set forth above, ‘““* * * does not prevail over 
a specific provision for such part.’”’ The question then becomes, is 
there a specific provision for this part which will defeat classification 
as a fuse part under item 685.90, TSUS? 

Item 547.37, TSUS, the item number under which the articles in 
question were assessed provides: 

Glass envelopes (including bulbs and tubes), 


without fittings, designed for electric lamps, 
vacuum tubes or other electrical devices * * * 


12.5% ad val. 
The importer, in arguing against the applicability of item 547.37, 
TSUS, to this product, seeks to analogize that classification to Brussels 
nomenclature heading 70.11, which addresses, “Glass envelopes 
(including bulbs and tubes) for electric lamps, electronic valves or the 
like.” It is claimed that the explanatory notes to that heading, track 
the similar provision in the “Summaries of Trade and Tariff In- 
formation,’”’ schedule 5, volume 4 (1968), where one of the functions 
of glass envelopes is said to be, ‘* * * to contain a vacuum or an 
inert atmosphere.” The importer claims that since the article in 
question here does not contain a vacuum and, furthermore, since the 
articles listed in item 547.37, TSUS, are designed to contain a vacuum, 
the provisions of that item number should not apply. 
We also believe that the specific products here involved are best 
classified elsewhere than under item 547.37, TSUS. 
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The importer relies heavily upon Brussels nomenclature heading 
85.26 in supporting his claim that the articles are properly classified 
under item 685.90, TSUS. That heading includes: 

Insulating fittings for electrical machines, appliances or equip- 
ment, being fittings wholly of insulating material apart from any 
minor components of metal incorporated during molding solely 
for purposes of assembly * * *. 

The articles in question are made wholly of an insulating material, 
glass, and are designed to provide a cover for each fuse. Considering 
the terms of headnote 1, schedule 6, part 5, TSUS, which governs the 
terms of item 685.90, TSUS, under which the importer would classify 
these items, we would have to look elsewhere for a proper classifica- 
tion provision if we considered these items to be insulators. That 
headnote relates that: 

This part does not cover * * * electrical insulators or insulating 
materials (classifiable according to materials of which made) * * *. 

We do not, however, consider these glass fuse covers to be in- 
sulators, generally considered to serve as an intermediary element 
between two electrical potentials. Were they so considered, they 
probably weuld be properly classified under item 547.43, TSUS, 
which provides: 

Glass electric insulators * * * without metal 

PUUNPS .. cc cscanue SI RN da 2 te lea te a 10% ad val. 

Conclusion.—We cannot find a sufficient basis to justify the re- 
classification of these glass fuse housings as glass envelopes under 
item 547.37, TSUS. Instead, we find the articles to have been properly 
classified under item 685.90, TSUS, as parts of fuses, dutiable at a 
rate of 8.5 percent ad valorem. 


(C.S.D. 79-293) 
Classification: Western-Style Shirts With Overlaid Shoulder Yokes 
Date: March 14, 1979 


File: CLA-2:R:CV:MC 
055453 MH 


Re reconsideration of internal advice request Nos. 29, 30, and 31/77. 


Porr Director or Customs, 
Denver, Colo. 80202. 


Dear Str: This letter concerns a request for reconsideration of 
internal advice request Nos. 29, 30, and 31. The issue therein presented 
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was whether certain overlaid shoulder yokes on Western-style shirts 
will cause those shirts to be classified under the ornamented provisions 
of the tariff schedules. 

Normally, the addition of a textile overlay on a garment would 
constitute ornamentation for tariff purposes if the overlay serves a 
primarily decorative rather than utilitarian function. 

Tn the subject internal advice requests, we noted that an established 
and uniform practice existed to classify Western-style shirts with over- 
laid yokes as not ornamented. Such a practice was believed limited to 
single-point yokes on long-sleeved shirts. 

It has recently come to headquarters attention that a substantial 
number of entries of Western shirts with three-point yokes have been 
liquidated uniformly for more than 7 years (through the ports of 
Denver, Seattle, and Los Angeles) as nonornamented garments. Such 
entries have included short- as well as long-sleeve Western shirts. 

In view of the foregoing information, it seems likely that the afore- 
mentioned practice includes Western shirts with three-point overlaid 
yokes whether short- or long-sleeved. 

Since two- and three-point yokes are virtually indistinguishable, 
it follows that the presence of two- or three-point overlaid yokes or 
short sleeves will not cause a Western-style shirt to be considered 
ornamented for tariff purposes. 

To the extent that internal advice request Nos. 29, 30, and 31/77 
and other rulings issued by headquarters may be inconsistent with the 
foregoing, they are, pursuant to section 177.9, Customs Regulations 
(19 CFR 177.9), modified accordingly. 


(C.S.D. 79-294) 


Valuation: U.S. Value; Constructed Value; Whether Certain 
Calculators Are Freely Sold or Offered for Sale in the United 
States 


Date: March 15, 1979 
File: R:CV:V 
054824 RP 
To: District Director of Customs, Houston, Tex. 77052. 
From: Director, Classification and Value Division. 
Subject: Request for internal advice 172/77 concerning the importa- 
tion of certain calculators. 


Issue-—Whether U.S. value under section 402(c) of the Tariff Act 
of 1930, as amended, is the proper basis of appraisement for certain 
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calculators, which were assembled abroad for exportation to the 
United States and subsequently resold in the United States? 

Facts.—(A corporation (X)) requests that internal advice be sought 
with respect to the valuation of merchandise imported by X. X in- 
dicates that in 1974, it imported certain calculators assembled by its 
wholly owned subsidiaries in Brazil, Italy, Holland, Spam, and 
England. With the exception of three models, all of the imported 
calculators had previously been sold in the retail markets in the 
country of origin. X’s foreign subsidiaries sold the calculators involved 
for exportation to the United States only to X. The subject mer- 
chandise had not been imported into the United States prior to the 
entries which are the subject of this request. 

X indicates that the calculators were imported into the United 
States in bulk packages, after which they were separately “packed.” 
The “packaging” operation apparently entailed adding or assembling 
a warranty statement, instruction booklet and plastic cover or case to 
all of the calculator models. For models (model numbers) and (model) 
a battery charger was added. For models (model numbers), line cords 
rather than battery chargers were added, since these models operate 
solely from 110-volt alternating current. Although entered in the 
above condition, X states that the imported calculators were ‘‘com- 
plete upon entry and required no additional manufacture, and neither 
was any act of manufacture performed by X.” 

After the calculators were ‘‘packaged,” they were sold to all of X’s 
calculator customers together with like X-model calculators manu- 
factured in the United States. The imported calculators were sold at 
the same prices as the calculators of American origin, and in a number 
of transactions with customers not related to X. X maintains that 
U.S. value (19 U.S.C. 1401a(c)), is the proper basis of appraisement 
for the imported calculators. 

In appraising the calculators on the basis of U.S. value, the import 
specialist created a “comparison price” by either (a) deducting from 
the home market price expenses normally borne by an arm’s length 
buyer, such as transportation, cost of inserts, general expenses and 
duty or (b) providing an independently developed price. This com- 
parison price was then compared to a tentative U.S. value obtained 
by deducting normally allowable expenses from the U.S. selling price. 
In the case of one particular calculator model (number), the compar- 
ison price was close enough to the tentative U.S. value, therefore, the 
amounts identified by X for general expenses and profit were deemed 
permissible. In the case of remaining calculator models imported, the 
comparison price was higher than the tentative U.S. value, thus the 
import specialist permitted no deductions from the U.S. selling price 
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for general expenses and profit, in arriving at a proposed dutiable 
value for calculator models other than model (number). X contends 
that there is no justification for Customs use of a “comparison price,” 
and that the general expenses and profit figures submitted by X 
should be considered the statutory usual general expenses and profit 
allowance under section 402(c)(1) of the Tariff Act of 1930, as 
amended. 

Law and analysis.—Under section 402(a) of the Tariff Act of 1930, 
as amended, we are first required to determine whether the subject 
merchandise has an export value. Because X assumed some of the 
manufacturing expenses for the calculators involved and furnished 
various “assists” to its foreign subsidiaries it appears that the mer- 
chandise under consideration was not freely sold or offered for sale, as 
required, if it were to be appraised under export value, as defined in 
section 402(b). Accordingly, in the absence of a determination that 
export value exists for the subject merchandise, we are required to 
consider U.S. value (sec. 402(c)) as an alternative basis of appraise- 


ment. 
U.S. value is defined in pertinent part as: 


[T]he price, at the time of exportation to the United States of 
the merchandise undergoing appraisement, at which such or 
similar merchandise is freely sold or * * * offered for sale in the 


principal markets of the United States for domestic consump- 
tion, * * * with allowances made for— ; 
(1) any commission usually paid or agreed to be paid, or 


the addition for profit and general expenses usually made 
* * * 


(2) the usual costs of transportation and insurance and 
other usual expenses * * * 


(3) the ordinary Customs duties and other Federal taxes 

currently payable * * * and any Federal excise taxes* * *. 

The first element of U.S. value considered in your analysis of this 
case is whether such or similar merchandise is freely sold or, in the 
absence of sales, offered for sale in the principal markets of the United 
States. You cite ORR ruling 74-0204 as being relevant to the deter- 
mination of this issue. In that ruling the issue was whether certain 
bicycle brakes could be appraised under U.S. value. It was established 
that subsequent to the importation of the brakes and prior to their 
resale for consumption in the United States, a package of attachment 
hardware which included a sprocket was always “added” to them. 
Since these additions were made in the United States after importa- 
tion, it was our opinion that such sales could not provide a basis for 
appraisement under section 402(c) of the Tariff Act of 1930, as 
amended. In the case before us, the evidence submitted indicates 
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that subsequent to the importation of the calculators and prior to 
their resale for consumption in the United States, certain items, such 
as line cords or battery chargers, were always added to them. Ac- 
cordingly, in this particular case, we find that the calculators “as 
imported” into the United States are not being freely sold or offered 
for sale in the United States. Therefore, it is our opinion that con- 
structed value, under section 402(d), rather than U.S. value, is the 
proper basis of appraisement for the subject merchandise. 

In light of the fact that the sales in question cannot provide a basis 
for appraisement under section 402(c), we do not address the issue 
that the importer’s claimed general expenses and profit should be 
considered the statutory usual general expenses and profit allowance 
under U.S. value (sec. 402(c)(1)). 

Holding.—Based on the evidence presented in the particular case, 
it is our opinion that the subject calculators ‘‘as imported” into the 
United States (i.e., prior to the “additions” performed in the United 
States), are not freely sold or offered for sale in the United States. 
Therefore, constructed value, rather than U.S. value, is the proper 
basis of appraisement for the instant merchandise. 


(C.S.D. 79-295) 


Drawback: Whether Drawback is Available to an Importer Whose 
Erroneous Specifications Result in the Importation of Unusable 
Merchandise 


Date: March 23, 1979 
File: DRA-1-09-R:CD:D 
210107 B 


Re request for further review of protest. 


REGIONAL COMMISSIONER OF CUSTOMS, 
Chief, Drawback Liquidation Section, 
Chicago, Ill. 60603. 


Dear Sir: This concerns your request for further review of the 
above captioned protest. 

Facts.—Protestant ordered nine metal castings from a manufacturer 
in Canada. Specifications for the castings, or at least for the subject 
casting in question, were supplied by the protestant and were followed 
by the manufacturer. The casting as furnished per specifications sub- 
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mitted to the manufacturer by protestant was unusable because there 
was insufficient material for machining to final dimensions. The manu- 
facturer replaced the casting, but accepted no responsibility or mone- 
tary liability for the discrepancy because the casting was produced 
according to dimensions contained in drawings furnished by protestant. 
When questioned by the manufacturer as to a certain specification, 
protestant informed the manufacturer to use that specification. 

Issue——If an imported article conforms to specifications supplied 
by the consignee, and the specifications are incorrect or erroneous 
through negligence or inadvertence of the consignee, may drawback 
be obtained pursuant to 19 U.S.C. 1313(c)? 

Law and analysis —Substantially, 19 U.S.C. 1313(c) provides for 
the refund of duties, less 1 percent, upon the exportation of merchan- 
dise not conforming to sample or specification or shipped witheut 
consent of the consignee. 

Following the intent of the Congress, the Customs Service has often 
held that the statute should be interpreted liberally and broadly. 
However, while we have adopted a liberal posture in handling cases 
under 1313(c), we do not extend that statute to cover instances when 
an importer tries to use it as a means of correcting his or her own 
errors, as is the apparent case here. Three basic criteria must be met 
in order to authorize drawback under 1313(c), and we need only to 
examine the first: Does the merchandise conform to sample or 
specifications? 

In this particular case, protestant submitted at least four sets of 
drawings to the manufacturer of the castings. Each of these drawings 
indicated that the “shoulder length” or “step length” should be 3.845 
inches on “Item 12,’”’ which was the casting. This measurement 
appeared not to conform with the measurements of “Section G”’ (that 
part of a cask for transportation of uranium) in which the casting had 
to be fitted by machining. This apparent discrepancy was brought to 
the attention of protestant by the manufacturer, who was told to 
“forget about section G and use the 3.845 dimension * * *.” There- 
after, the manufacturer shipped a casting having a step length of 
3.845 inches. The manufacturer asserts, and the protestant admits, 
that the discrepancy was caused by a drawing error on the part of 
the protestant. The discrepant casting conformed in fact to the 
specifications supplied by the protestant. 

Holding.—Section 1313(c) cannot be used by an importer to correct 
errors on the part of the importer. The protest is denied. 
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(C.S.D. 79-296) 


Vessel Repair: Applicability of the Vessel Repair Statute to a U.S.- 
Built Vessel Documented Under the Laws of a Foreign Country 


Date: March 30, 1979 
File: VES-13-R:CD:C 
103730 JL 


This ruling concerns the applicability of 19 U.S.C. 1466, the vessel 
repair statute, to a vessel constructed in the United States and there- 
after documented in a foreign country. 

Issues.—1. Will repairs accomplished to a vessel documented under 
the laws of a foreign country be dutiable under the vessel repair statute 
when the vessel is subsequently documented under the laws of the 
United States? 

2. Does the vessel repair statute apply to a vessel which will be 
engaged solely in taking fish from the U.S. fishing conservation zone 
and delivering them and their derivative products to U.S. ports? 

Facts.—The vessel (name) was built in (the United States) in 1938 
was subsequently taken to Norway and redocumented in that country 
where it has been engaged in herring fishing in the North Atlantic. 
An American partnership has contracted for the purchase of the 
(vessel) and intends to have extensive renovations, improvements, 
and new equipment added to the vessel at a shipyard in Norway before 
bringing it to the United States where it will be redocumented for 
the fisheries. The attorney for the owner states that the vessel will not 
engage in coastwise trade in the United States. It is counsel’s position 
that so long as the contemplated renovation and installation of new 
equipment on the vessel is completed in Norway before it is brought 
to the United States, redocumentation in the United States will not 
subject either the vessel or the improvements and new equipment to 
the imposition of duty under the laws of the United States. 

Law and Analysis —General headnote 5(e) of the Tariff Schedules 
of the United States (19 U.S.C. 1202) provides that vessels which 
are not ‘“‘yachts or pleasure boats” within the purview of subpart D, 
part 6, of schedule 6 therein, are not articles subject to the provisions 
of the tariff schedules, that is, they are not subject to duty as im- 
ported merchandise. 

CIE 854/60, dated June 17, 1960, held, in part, that drilling rigs, 
tenders, and other craft of American manufacture operating in Vene- 
zuelan waters and upon which repairs were effected while the vessels 


were under foreign registry are not liable to the provisions of 19 
U.S.C. 1466. 
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19 U.S.C. 1466(a) holds in relevant part as follows: 


The equipments, or any part thereof, including boats, purchased 
for, or the repair parts or materials to "be used, or the expenses of 
repairs made in a foreign country upon a vessel documented under 
the laws of the United States to engage in the foreign or coasting 
trade, or a vessel intended to be employed i in such tr rade, shall, on 
the first arrival of such vessel in any port of the United States, be 
liable to entry and the payment of an ad valorem duty of 50 per 
centum on the cost thereof in such country; * * *. 

Inasmuch as the (vessel) is obviously not a yacht or pleasure boat, 
it will not be dutiable upon entry into the United States as an article 
of merchandise under the Tariff Schedules of the United States pur- 
suant to headnote 5(e), previously cited. 

Pursuant to CIE 854/60, cited above, repairs to, or equipment 
purchased for, the (vessel) prior to the time that it is redocumented 
as a U.S. vessel would not be dutiable under 19 U.S.C. 1466. 

If the vessel can only be documented with a register to engage in 
the foreign trade it will be subject to 19 U.S.C. 1466. If the U.S 
Coast Guard, which has responsibility for the documentation of 
vessels, documents it with a document other than a register and if it 
does not engage in the foreign or coasting trade, it would not be 
subject to that statute. If documented as a fishing vessel and if it 
departs from the United States and intends to stop at a foreign port 
to lade vessel equipment (whether purchased or preordered, and 
whether to replace existing equipment or not), the master of the 
vessel must either clear for that foreign port or obtain a permit to 
touch and trade pursuant to section 4.15, Customs Regulations. Pur- 
chases of equipment are then subject to declaration, entry, and pos- 
sibly payment of duty under 19 U.S.C. 1466. 

Holding.—1. Repairs effected to, or equipment purchased for, the 
(vessel) while it was documented as a Norwegian vessel will not be 
dutiable under 19 U.S.C. 1466. 

2. The vessel (name), not being a yacht or pleasure craft, will not 
be dutiable upon its entry into the United States under the Tariff 
Schedules of the United States. 

3. Provided an American-documented fishing vessel does not ‘‘en- 
gage in trade’ as that activity is described in section 4.15, Customs 
Regulations, that is, pick up preordered equipment or purchase equip- 
ment in excess of a quantity needed to replace that lost on the fishing 
voyage, purchases of vessel equipment will not be dutiable under 19 
U.S.C. 1466. If the vessel is registered it will fall within the purview 
of 19 U.S.C. 1466. 
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(C.S.D. 79-297) 


Valuation: Dutiable Assists; Drawings in the Nature of a Pattern 


Date: April 3, 1979 
File: R:CV:V 
061085 TLL 


To: District Director, New Orleans, La. 70130. 
From: Director, Classification and Value Division. 
Subject: Internal advice 156/78. 


Issue-—Whether the furnishing of certain drawings of baseball 
gloves to the foreign manufacturer by the American importer are a 
necessary step in their production and therefore constitute a dutiable 
assist. 

Facts—The importer is a major seller of baseball gloves in the 
United States. An employee of the importer prepares a drawing of 
each style glove designated A through M, which is forwarded to 
certain overseas producers. Cutting dies are produced from the pat- 
terns (drawings) and the dies are in turn used to manufacture baseball 
gloves. The cost of each drawing is estimated to be $225 each, based 
on 25 hours of labor to produce each drawing. These drawings, as 
admitted by a company official, were a necessary component in pro- 
ducing the gloves. Also, officials of the foreign producer did admit 
that the drawings furnished to them were necessary for the manu- 
facture of the product. 

Your office is of the opinion that the manufacturers needed the 
specific drawings in question in order to make tooling for the gloves 
so as to meet the importer’s specifications. More exactly, they are 
drawings of what the finished product is to precisely look like just 
prior to final assembly (except for the last drawing which shows the 
exact manner the importer wanted the gloves laced). Thus, the manu- 
facturer could lay his cut pieces on the importer drawings to insure 
size, shape, and quantity and then proceed to assemble the parts using 
the method prescribed. Your office is of the opinion that the manu- 
facturer could not make the specific product the importer wanted 
without these drawings, or more exactly, patterns, and as such, they 
are dutiable assists. Moreover, since a manufacturer has stated that 
these drawings were necessary in order to produce the product the 
importer wanted, and since the importer has obviously devoted a 
great deal of time and expense to their creation and the monitoring 
of the production of the gloves, your office is of the opinion that the 
drawings do represent far more than just a pictorial order for a “size X” 
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glove, but are meant to be the basis for the creation of a type of glove 
not readily made by the manufacturer. 

Counsel for the importer admits that the drawings correspond to 
the actual size of the desired glove, but then, to bolster his contention 
that these are but mere conceptual drawings, points out that no di- 
mensions are given. However, it is your opinion that if the drawings 
correspond to the actual size of the glove, then no dimension is neces- 
sary. The drawings then constitute a pattern, much like a dress pat- 
tern, to which standards the material must be cut or the cutting dies 
fitted. Likewise, the size and distance apart of the stitching holes are 
not given because they are predetermined in the pattern, a very pre- 
cise pattern. 

Law and analysis——Assists are usually dutiable and an assist can 
properly be defined to be anything of value, which was acquired by or 
furnished to a foreign manufacturer, producer, or assembler at less 
than full cost or value, which was used to produce an imported article. 
A mold supplied to a foreign manufacturer by the importer would be 
a classic example of an assist. On the other hand, specifications which 
every buyer must give to a manufacturer are not part of the cost of 
producing merchandise. Exbrook, Inc. v. United States, 69 Cust. Ct. 
224, R.D. 11772 (1972). Consequently, such specifications are not 
dutiable. Further, costs and expenses incurred in the preparation of 
preliminary drawings, such as conceptual sketches, diagrams, drafts, 
outlines, designs, or like incomplete but suggestive presentations of 
a structure and not professional preliminary drawings are not dutiable. 
C.I.E. 15/60 and supplement 1 to C.I.E. 15/60. 

As was stated in ORR ruling 541455, dated September 28, 1977: 

It is our position, after a detailed review of all precedents, that 
what should be controlling is the position of the foreign manu- 
facturer vis-a-vis the drawing received. If the foreign manu- 
facturer does not possess the technical expertise to manufacture 
the ordered item without the drawing/specification, then such a 
drawing would properly be treated as being dutiable. However, if 
the manufacturer possessed the requisite technical expertise and 
treated the drawings as it would any narrative specifications, then 
the drawings would not be treated as being dutiable. 

In the case before us, the evidence developed clearly shows that the 
foreign producer relied heavily upon the drawings as a necessary step 
in the manufacturing process. Without these drawings it is doubtful 
whether the subject baseball glove could have been manufactured. As 
such they represent more than a substitute for a narrative description 
(see J.A. 47/77). Furthermore, the drawings are more than conceptual 
in nature. 
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Holding —The drawings in question are necessary for the 
manufacture of the imported goods. They are not conceptual in 
nature; they are not mere specifications which every buyer must give 
to a manufacturer. Therefore, the drawings in question are to be 
treated as dutiable. 


(C.S.D. 79-298) 


Vessel Repair: Payment of Duties Assessed Under the Vessel Repair 
Statute 


Date: April 16, 1979 
File: VES—13-18-R:CD:C 
103885 JL 


This is in reference to your letter of December 12, 1978, in which 
you offer the Customs Service two comments concerning proposed 
regulations regarding penalties for violations of Customs and naviga- 
tion laws which were published in the Federal Register, volume 43, 
No. 222, on November 16, 1978. 

Although the subject matter of your letter relates generally to the 
vessel repair statute, section 1466, title 19, United States Code, your 
comments are not considered to be germane to the regulations that 
were proposed. Accordingly, we are answering your letter individually 
which is not our usual procedure. 

You propose that it should be permitted at the discretion of the 
Customs Service to allow a vessel owner to pay “any duty assessed 
over a period of time.” You suggest that an owner might initially 
pay a percentage of the duty owing and execute a note for the balance, 
to be paid off over several years. You note that this situation might 
only apply to duties which aggregate over $250,000. 

In regarding this proposal, we must keep in mind that the purpose 
of the vessel repair statute, 19 U.S.C. 1466, is to protect American 
labor and shipyards and this intent is manifested by the unusually 
high duty of 50 percent ad valorem which is assessed on foreign re- 
pairs and equipment purchases. To permit a vessel owner to pay 
vessel repair duties as it were, ‘‘on time,’ would certainly serve to 
mitigate the effect of the statute. Notwithstanding this, however, it 
is doubtful that Customs has the authority to accord special treatment 
to vessel owners without extending such terms to all importers. 
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Your other suggestion is that when vessel owners choose to litigate 
whether duties are owing under the vessel repair statute no deposit 
of estimated duties or a bond should be required. You state that the 
effect. of requiring deposits or bonds is to impose a burden on the 
private party of securing funds which actually gives the Government 
interest-free use of such funds pending a resolution of the dispute. 
You propose instead that the private party should be permitted to 
contest the duty, and, if found owing it “would then be payable from 
the date the vessel entered the United States at the discretion of the 
Commissioner.”’ 

Initially we should like to observe that section 4.14(b) of the Cus- 
toms Regulations states that estimated duties shall be deposited, or a 
bond on Customs form 7567 or 7569 be given, before the vessel shall 
be allowed clearance, with the exception that no entry or bond shall 
be required with respect to items which the district director is satisfied 
clearly relate to dunnage, erection of temporary bulkheads, etc. 
Neither bonds nor estimated duties need be deposited where clearance 
is not desired. It can be seen, then, that the requirement of obtaining 
the deposit of estimated duties or a bond is for the purpose of pro- 
tecting the revenue. Without referring to specific cases, we can assure 
you that there have been incidents of American-flag vessels sailing 
which were subsequently seized in a foreign port. Under those circum- 
stances the U.S. Government has little or no chance of executing any 
lien it might have on a vessel for duties. Also, vessel owners have filed 
bankruptcy owing duties to Customs. Frankly, we think we would be 
remiss in our responsibility to protect the revenue if we did not obtain 
a deposit of estimated duties or an appropriate bond before a vessel 
sails from the port in which the entry is filed. 

As to your comment that the effect of our requirement is to impose 
a burden on the private party of securing such funds and to give the 
Government their interest-free use pending a resolution of the dispute 
between the parties, we can only say that the purchase of an entry 
bond in no way entails the use “interest-free” of any funds by the Gov- 
ernment because the premium paid for the bond is remitted to a 
corporate surety. Further, you may be interested to know that part 
113 of the Customs Regulations provides alternate means of providing 
surety on a bond given to the Customs Service, including the deposit 
of Treasury notes, letters of credit, and the use of a private, rather 
than a corporate surety. 
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(C.S.D. 79-299) 


Valuation: Constructed Value; Design Drawings and Specifications 
in the Public Domain 


Date: April 18, 1979 
File: R:CV:V 
061067 JV 


Re decision on application for further review of protest No. 2002- 
8-00009 dated January 17, 1978. 


District Director, 
U.S. Customs Service, 
New Orleans, La. 70112. 


Dear Sir: The above-referenced protest was timely filed against 
your decision to include the cost of developing design drawings and 
specifications in the constructed value (sec. 402(d), Tariff Act of 1930, 
as amended) of certain imported steel components used in the fabrica- 
tion of electrical transmission towers. The basis of appraisement is 
not in dispute. 

The record reveals that the subject drawings were provided to the 
foreign manufacturer by a group of utility companies and represented 
old drawings reflecting data previously developed by these companies, 
the ultimate consignees of the imported components. The documents 
are currently in use and represent standard specifications adopted by 
Federal and State regulatory agencies. Affidavits from several end 
users verify the fact that the data furnished by them was a matter of 
public record and available at no charge to ‘all potential bidders” 
who wished to tender a bid to supply the necessary components. 
Counsel claims that on these facts, Customs is compelled to conclude 
that the documents were within the public domain as contemplated 
by headquarters letter R:CV:V SPK 541405, dated April 12, 1977, 
and therefore not subject to duty. 

You recommend denial of the protest on the basis that the factual 
considerations present in the referenced ruling do not exactly parallel 
those in the instant case. You cite the following distinctions: That 
in the former case, the end user of the imported components was a 
public agency who made available certain highway bridge design 
plans to any interested person for the cost of reproduction. Such 
documents were held to be within the public domain for Customs 
purposes and dutiable on their cost of reproduction. In the instant 
case, however, we are dealing with documents held in a proprietary 
capacity which were offered exclusively to potential bidders. 
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For the reasons that follow, we concur with counsel’s position that 
the instant drawings were within the public domain. It matters not 
that the end user furnishing the specifications is a private corporation. 
What is determinative for Customs purposes is that the documents 
were freely available to any interested person free of charge or for the 
administrative cost of reproduction, and their use was not restricted 
by virtue of patent, copyright, or trademark. The available evidence 
substantiates that any person willing to make a bid would be given 
copies of these specifications upon request and at no charge. Moreover, 
information obtained from power company sources, specifically 
structural engineers, revealed that the use of these drawings by 
interested third parties was unrestricted. The mere fact that there 
is no evidence indicating that the drawings were ever made available 
to anyone other than potential bidders is not controlling since, in our 
opinion, this class of intended users is sufficiently broad to fall within 
the category of interested persons. In conclusion, we might add that 
the class of interested persons in the cited ruling was likewise bidders 

In light of the foregoing, you are directed to allow the protest in full 


(C.S.D. 79-300) 


Valuation: Constructed Value; Cost of Prototype of Conveyor Belt 
System Erected in the Country of Manufacture 


Date: May 3, 1979 
File: R:CV:V 
061151 JV 


To: District Director of Customs, Chicago, Ill. 60607. 
From: Director, Classification and Value Division. 
Subject: Internal advice request No. 32/79. 


This is in reply to your request for internal advice concerning the 
proper appraisement of certain conveyor belt systems imported under 
the provisions of item 807.00, TSUS, and appraised under export 
value, section 402(b), Tariff Act of 1930, as amended. 

Issues.—(1) What is the proper basis of appraisement, and (2) 
whether certain itemized charges incurred by the importer for design 
and development, erection and installation, and travel and inspection, 
properly form part of the dutiable value of the imported systems. 

Facts—The contract between the manufacturer/exporter and the 
importer called for the design, development, and production of a 
complete conveyor belt system, which included the use of American- 
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made gear motors furnished by the importer. In addition the manu- 
facturer undertook to erect, install, test, and monitor the system on 
site in the United States. Design and development costs incurred in 
the country of manufacture, Sweden, totaled $100,000 and represented 
a full-scale partial prototype of the system; erection and installation in 
the United States, estimated at $170,000, were performed by an 
independent contractor under the direction of the manufacturer; 
and travel and inspection costs, which represented onsite supervisory 
salaries and travel, totaled $54,493. 

It is your contention that statutory export value, as represented by 
the invoiced prices, is the proper basis of valuation. The importer, 
through counsel, claims appraisement on the basis of constructed 
value, section 402(d), Tariff Act of 1930, as amended. 

Law and analysis —In order to have statutory export value, there 
must be a “price, at the time of exportation to the United States of 
the merchandise undergoing appraisement, at which such or similar 
merchandise is freely sold or in the absence of sales, offered for sale in 
the principal markets of the country of exportation * * *.”’ The con- 
trolling language of this excerpt of section 402(b) is the term “freely 
sold,” which is defined in section 402(f)(1)(A)(B) of the Tariff Act 
of 1930, as amended, as sold or offered for sale to all purchasers at 
wholesale, or in the ordinary course of trade to one or more selected 
purchasers at a price which fairly reflects the market value of the 
merchandise. For the purposes of this reply, we assume that the im- 
porter of record was not a “selected purchaser” within the meaning 
of section 402(f) (1) (B). 

In the record before us, there is no factual evidence to indicate that 
the subject merchandise was freely sold or offered for sale at the 
invoiced prices to all purchasers at wholesale at the time of exporta- 
tion; nor is there proof of sales or offers for sale for export by producers 
of such or similar merchandise at comparable prices at that time. In 
the absence of such evidence, statutory export value is precluded 
from consideration. Inasmuch as no U.S. value (402(c)) for the sub- 
ject merchandise can be found, constructed value is therefore the 
proper basis of valuation. 

All costs of manufacture must be embraced in the determination of 
statutory constructed value. The reason to include these costs in the 
constructed value of the article is to ‘derive not the manufacturer’s 
actual cost, but the actual cost of manufacture,” whether borne by 
the manufacturer or the importer. Ford Motor Company v. United 
States, 29 Cust. Ct. 553, A.R.D. 9 (1952). The actual cost of manu- 
facture includes the essential elements for material and labor which 
go into the cost of fabrication. Lionel Trading Company, Inc. v. United 
States, 24 CCPA 432, T.D. 48900 (1937). 
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As noted, the estimated costs for design and development covered 
actual costs for the erection of a full-scale partial prototype of a 
portion of the conveyor system. The prototype was designed pri- 
marily to show the purchaser that the completed product would 
satisfactorily perform the work expected of it. However, it was not 
incorporated in whole or part into the final product, remained in 
Sweden, and was not imported into the United States. Against this 
background, counsel argues that such costs were not essential ele- 
ments in the manufacturing process and therefore should be excluded 
from the dutiable value of the finished article. 

It is our position, based on the available evidence, that the costs 
attributable to the erection of the prototype reflect a basic research 
and development expense which the manufacturer had to incur in 
order to produce and perfect the finished article to its desired capa- 
bilities. Of equal significance is the fact that these costs were essential 
in promoting the sale of the system to be imported. Accordingly, such 
costs should properly form part of the constructed value of the im- 
ported merchandise even though the prototype itself was not incorpo- 
rated into the finished article, or subsequently exported to the United 
States. 

Counsel claims that the services rendered in connection with instal- 
lation and erection in the United States were not integral steps in the 
production or perfection of the imported system. Consequently, the 
cost of these services should not have been included in the constructed 
value of the merchandise. Counsel cites Brauner & Co. v. United 
States, R.D. 9673 (1960); F. W. Meyers & Co., Inc. v. United States, 
R.D. 10750 (1964); and decision on application for further review of 
protest No. 4909-6-000072, dated May 1978 (R:CV:V JV 541655). 

In reviewing the record before us, the available evidence substan- 
tiates counsel’s claim that the services in question related to functions 
not involved in the production or perfection of the imported mer- 
chandise. Therefore, consistent with the above-cited decisions, the 
cost of such services should properly be excluded from statutory con- 
structed value. 

Inasmuch as the travel and inspection costs appear to reflect charges 
not related to the manufacture, sale or export of the finished article, 
they too would not form part of constructed value. 

Holdings——The proper basis of appraisement is constructed value 
under section 402(d). The dutiability of the itemized charges are to 
be treated in a manner consistent with our views expressed herein. 





Recent Unpublished Customs Service 
Decisions 


The following listing of recent administrative decisions issued by 
the Office of Regulations and Rulings, U.S. Customs Service, and not 
otherwise published, is published for the information of Customs 
officers and the importing community. Although the decisions are not 
of sufficient general interest to warrant publication as Treasury 
decisions, the listing describes the issues involved and is intended to 
aid Customs officers and concerned members of the public in identify- 
ing matters of interest which recently have been considered by the 
Office of Regulations and Rulings. 

A copy of any decision included in this listing, identified by its date 
and file number, may be obtained in a form appropriate for public 
distribution upon written request to the Office of Regulations and 
Rulings, attention: legal reference area, room 2404, U.S. Customs 
Service, 1301 Constitution Avenue NW., Washington D.C. 20229. 
These copies will be made available at a cost to the requester of 10 
cents per page. However, the Customs Service will waive this charge if 
the total number of pages copied is 10 or less. 

Decisions listed in earlier issues of the Customs BuLLEtINn, through 
April 11, 1979, are available in microfiche format at a cost of $6.90 
(15 cents per sheet of fiche). It is anticipated that additions to the 
microfiche will be made quarterly and subscriptions are available. 
Requests for the microfiche now available and for subscriptions should 
be directed to the legal reference area. Subscribers will automatically 
receive updates as they are issued and will be billed accordingly. 

Dated: August 13, 1979. 

Dona.p W. Lewis, 
Director, Office of 
Regulations and Rulings. 
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7-16-79 


6-26-79 


6-28-79 


6-11-79 


6-22-79 
6-22-79 


6-19-79 
6-22-79 


6-10-79 


6-22-79 


File 
No. 


103906 


103995 


104007 


104072 


306885 


709610 
709756 


709897 


709987 


710403 


710634 


710652 


056469 


056949 
057299 


057629 


CUSTOMS 


Issue 


Carrier control: application of coastwise law to the 
carriage in U.S. territorial waters of passengers on 
board a foreign vessel 

Carrier control: Whether a non-coastwise qualified 
vessel engaging in oilfield stimulation is within the 
prohibition of coastwise law 

Carrier control: Status of cast and technicians on 
board a foreign vessel engaged in film making in U.S. 
territorial waters 

Carrier control: Whether an aircraft, leased to and 
piloted by the owner of an air charter service, is con- 
sidered to be commercial or private when used to 
transport representatives and customers of a regular 
patron of the air charter service on a fishing trip to 
Canada with the pilot being reimbursed for fuel and 

, his food and lodging 

Merchandise control: Quota status of certain nylon 
woven and knitted piece goods which are intended to 
be imported temporarily under bond and exported 

Country of origin marking: Leather shoe uppers 

Prohibited and restricted importations: Copyright in- 
fringement: Stuffed animals 

Country of origin marking: Whether baggage trailers 
can be excepted from marking if ultimate purchasers 
certify as to knowledge of country of orgin 

Exemptions: Whether foreign military personnel may 
enter and withdraw articles from warehouses for 
consumption duty-free 

Temporary importation under bond: Whether the 
voluntary tender of liquidated damages to satisfy the 
bond was a mistake of fact or excess deposit of money 

Prohibited and restricted. importations: Trademark 
infringement; likelihood of confusion 

Entry: Effective date of Customs Procedural Reform 
and Simplification Act of 1978 

Classification: Hog bristle brush heads (750.45, 750.47, 
792.75) 

Classification: Game machine for spelling (734.20) 

Classification: Mining and construction vehicles (664.05, 
692.03, 692.10, 692.11, 692.16) 

Classification: Marine hardware (680.50, 696.15) 

Classification: Cylinder sleeves (607.01, 607.02, 610.52, 
610.58) 

Classification: Vinyl game cloth (734.15, 771.42) 

Classification: Signs (652.75, 657.20, 657.40, 774.60, 
790.55) 

Classification: Floor drain module (648.97, 680.22) 
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7-23-79 
7-11-79 
6-19-79 
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6-15-79 
6-18-79 


6-19-79 
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7-17-79 
5-11-79 
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6-19-79 


6-19-79 
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File 
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057777 
057811 
057860 
057934 


058570 
058848 


060283 
060587 


061023 


061204 
061252 


061288 


061327 
061339 
061346 


061355 


061402 
061406 
061434 
062071 
062078 
062090 
062111 
062140 
062166 
062244 
062249 


062276 
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Issue 


Classification: Fiberglass silos (770.07, 770.10) 

Classification: Suede shearling garments (791.15, 791.76) 

Classification: Cattle hoof trimming chute (666.00) 

Classification: Name holder with safety pin (740.30, 
740.38) 

Classification: Silicon slices (633.00, 658.00) 

Classification: Whether foreign cutting of surgical packs 
along stencilled lines is an alteration (806.20) 

Classification: Ceramic yarn (312.50, 523.91) 

Classification: Ceramic fiber blocks and blankets (522.81, 
523.91, 661.30, 683.95) 

Classification: Dental powders (523.81, 540.21) 

Classification: Light source (722.18) 

Classification: Hospital supplies imported duty-paid, 
exported for sales meeting, and reimported (800.00, 
802.10, 802.30) 

American selling price: Closed-toe, closed-back slippers 
with plastic bottom and upper of man-made fibers 
(700.60) 

Classification: Music boxes (725.50, 737.80) 

Classification: Linen tote bag (386.09, 706.23) 

American selling price: Open-toe, open-back slipper 
(700.60) 

American selling price: Women’s open-toe, open back, 
sling back shoe with high wedge and woven fabric 
upper (700.60) 

Classification: Domestic sewing thread used to assemble 
American-made fabric components abroad (807.00) 
American selling price: Women’s slipper with velvet 

upper (700.60) 

Classification: Glass candleholders (545.57, 546.52- 
546.59) 

Classification: Leather gloves (705.35, 734.77) 

Classification: Automatic watering system (666.00) 

Classification: Platinum wire gauze (605.08, 642.45- 
642.88, 656.05, 656.10) 

Classification: Cotton apron with loops holding small 
plastic garden tools (737.95) 

Classification: Nurses’ caps (703.15) 

Classification: Saw blade (649.25) 

Classification: Tubing sets for bicycles (732.39, 912.10) 

Classification: Flocked animal figures; yarn doll (737.22, 
772.15) 

Classification: Batter’s globe of man-made fibers and 
vinyl (705.86, 734.56) 
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Issue 


Classification: Gloves (705.85) 

Classification: Molded plastic footwear bottom (774.60) 

Classification: Drum log (657.25) 

Classification: Erasers (774.25, 774.60) 

Classification: Fence energizer to control livestock 
(666.00, 688.40) 

Classification: Skylights (652.99, 774.60) 

Classification: Soldering guns and irons (682.60, 683.95) 

Classification: Wire exported for processing abroad into 
coils (682.60, 806.30) 
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Garay & Co., INc., pLAinTIFF v. UNITED STATES, DEFENDANT 
Court No. 78—4—00628 


Handbags 


Linen handbags containing cloth and yarn in the inner handles, 
which yarn has been diagonally intertwined, “held” to be properly 
classified under item 706.20, Tariff Schedules of the United States, 
as handbags of textile material w holly or in part of braid. 

The definition of the term “braids” contained in schedule 3, 
headnote 2(f) and as further detailed in the ‘Tariff Classification 
Study,” schedule 3 (1960), evidences the intent of Congress to 
include those of a “may pole” construction in which three or more 
lengths are diagonally intertwined. 


64 
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In view of the definition and the legislative history in which 
Congress states its belief that said definition properly reflects 
the trade conception of the term “braids,’’ it supplants the common 
or trade meaning for customs purposes. 

The court is bound by the language used and has no authority 
to give meaning to the language other than that conveyed by words, 
terms or expressions in which the legislative will has been expressed. 
Armbee Corporation et al. v. United States, 60 Cust. Ct. 105, C.D. 
3278, 279 F. Supp. 438 (1968). 

The heading of a tariff provision is intended as a convenience 
and has no legal or interpretive significance. General interpretative 
rule 10(b). 


[Judgment for defendant.] 
(Decided July 31, 1979) 
Before Forp, Judge. 


Shaw and Stedina (Charles P. Deem on the brief) for the plaintiff. 

Stuart E. Schiffer, Acting Assistant Attorney General; Joseph I. Liebman, 
Attorney in Charge, Field Office for Customs Litigation (Madeline B. Cohen on 
the brief), for the defendant. 

Forp, Judge: This action is before the court on cross-motions for 
summary judgement filed pursuant to rule 8.2 of the rules of this court. 
This merchandise consists of linen handbags, styles SB7559 and 
SB7560, which were classified under item 706.20, Tariff Schedules of 
the United States, as modified by T.D. 68-9, as handbags of textile 
material wholly or in part of braid and assessed with duty at the rate 
of 21 per centum ad valorem. The classification is based upon the 
construction of the inner portion of the handles. 

Plaintiff contends the inner portion of the handles is not braid. 
Accordingly, plaintiff urges the proper classification of the handbags 
to be under item 706.23, Tariff Schedules of the United States, as 
modified by T.D. 68-9, as other handbags of vegetable fibers, not pile 
or tufted, which provides for assessment of duty at 6.5 per centum ad 
valorem. 

The pertinent statutory provisions provide as follows: 

Luggage and handbags, whether or not 
fitted with bottle, dining, drinking, 
manicure, sewing, traveling, or similar 
sets; and flat goods: 

* * * * * * * 
Of textile materials (except yarns, of 


paper), whether or not ornament- 
ed: 


Wholly or in part of braid 21% ad val. 
* * * * * 





CUSTOMS COURT 


Other: 
Of vegetable fibers and not 
of pile or tufted construc- 
tion: 


706.23 6.5% ad val. 
Schedule 3 headnotes: 
* * * * 
2. For the purposes of the tariff schedules— 
* * * * * * * 
(f) the term “‘braids,’”’ as used in connection 
with textile materials or textile articles, includes 
all braids in the piece, whether of flat, tubular, 
or other construction, with or without cores, and 
whether braided from fibers, filaments (including 
tinsel wire and lame), yarns, cordage, textile 
fabrics, or any combination thereof; 


* * * * * * * 


The statements of the parties filed pursuant to rule 8.2(b) of the 
rules of this court attest to the fact that there is no genuine issue of 
fact to be tried. The parties agree in effect that the handles consist of 
textile fabric and yarn. The several pieces of yarn are diagonally 
intertwined and perform the useful function of holding the cloth pieces, 
which are located inside the handles, in a round form during and after 
the sewing of the outer material of the handles. 

This matter is submitted on statements of facts under rule 8.2(b), 
supra, together with two samples which have had the handles cut in 
order to explore the inner construction. In addition, defendant has 
supplied two affidavits, one from Arthur Price, a professor of textile 
science and chairman of the department at the Fashion Institute of 
Technology which is a unit of the State University of New York. The 
second affidavit was that of Karen P. Binder, an attorney with the 
Office of the Assistant Chief Counsel for Customs Court Litigation, 
U.S. Customs Service, in which she deposes that she presented the 
samples of the imported merchandise to Mr. Price. 

The question of law presented for determination is whether the 
diagonally intertwined yarn contained in the inner handles of the 
handbags constitutes braid. The affidavit of Professor Price, who 
examined the samples, states as follows: 

Based upon my experience, it is my opinion that the inner 
portion of the handle of this handbag is composed of textile 


fabric which is wrapped by three or more lengths of yarn which 
are diagonally intertwined in a so-called maypole construction. 
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The definition of the term “braids,” as set forth, supra, in headnote 
2(f) of schedule 3, makes it evident that said term was intended to 
encompass braids ‘‘in the piece,” “whether of flat, tubular, or other 
construction,” ‘with or without cores” and whether made “from 
fibers, filaments (including tinsel wire and lamé), yarns, cordage, 
textile fabrics, or any combination thereof.” 

The legislative intent with respect to headnote 2(f) is set forth in 
the “Tariff Classification Study,” schedule 3 (1960), as follows: 


The term ‘braids’ which is defined in headnote 2(f) is a term 
which has acquired a variety of meanings. It has been loosely 
used to include ornamental trimmings of practically every con- 
struction. Properly, however, and as used in these schedules, 
braid is formed by a special “maypole” type of construction, in 
which three or more lengths are diagonally intertwined. It is so 
interpreted in customs practice, with the exception of a limitation 
which has been imposed by practice, affirmed by court ruling (CD 
825; CIE 1661/57). Under these rulings, it 1s the practice of 
customs officers to exclude from the meaning of the term ‘‘braids”’ 
so-called cords which consist of a braided sheath surrounding an 
inner core. This latter practice is not reflected in the proposed 
definition which would include all braids in the piece whether 
flat, tubular, or of other construction, and whether with or with- 
out cores. The proposed definition also includes such braids 
whether they have been braided from fibers, filaments (including 
tinsel wire and lame), yarns, cordage, textile fabrics, or any com- 


bination thereof. It is believed that this definition properly 
reflects the trade conception of braid. 
* * * * * * * 


The provision for braids covers those which are not suitable 
for making or ornamenting headwear. The headwear braids are 
dutiable in part 1B of schedule 7. As previously stated in the 
explanatory notes regarding the definition of the term “braids” 
(schedule 3, headnote 2(e)), this term includes true braids 
whether or not they contain cores. In item 348.00 tubular braids 
with a nonelastic core are separately provided for in order that 
the existing customs practice of imposing lower rates of duty 
thereon may be continued. In the interest of clarification and 
simplicity, the five different rates which are set forth in the 
existing provisions of paragraphs 912, 1015, 1113, 1207, and 

1308 have been compromised into an estimated average rate of 
30 percent ad valorem. Item 348.05 involves no rate change. 


Congress, in enacting the provisions for braids, was well aware of the 
variety of meanings which the term has acquired. In order to prevent 
misunderstanding, Congress set forth the type of construction of 
braids it intended to cover. The construction was for three or more 
lengths to be diagonally intertwined which is known as a ‘“‘maypole”’ 
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type of construction. Plaintiff admits the construction is the result of 
two to four pieces of cloth wrapped with several pieces of yarn diag- 
onally intertwined. Mr. Price, after examination of the exhibits, 
confirmed this and further designated such construction as the maypole 
type. 

While classification is under schedule 7, the information contained 
in headnote 2(f) of schedule 3 and in the ‘Tariff Classification Study” 
is pertinent to the determination. This headnote controls when textile 
materials are involved. It is agreed the imported merchandise is com- 
posed of textile material. 

In view of the definition and the legislative history in which Con- 
gress states its belief that said definition properly reflects the trade 
conception of the term “braids,” it supplants the common or trade 
meaning for customs purposes. The court is bound by the language 
used and has no authority to give meaning to the language other than 
that conveyed by words, terms or expressions in which the legislative 
will has been expressed. Armbee Corporation et al. v. United States, 
60 Cust. Ct. 105, C.D. 3278, 279 F. Supp. 438 (1968), appeal dis- 
missed, 55 CCPA 115 (1968). 

The case of Sol Kahaner & Bro. v. United States, 71 Cust. Ct. 97; 
C.D. 4480, 372 F. Supp. 1393 (1973), aff'd, 62 CCPA 35, C.A.D. 1141, 
509 F. 2d 1186 (1975), cited by both parties is supportive of defendant’s 
position. In the Kahaner case, certain merchandise known in the 
millinery trade as braid was held not to be braid since it was made on 
a knitting machine and did not have the necessary maypole con- 
struction. 

Plaintiff’s position that braids suitable for making or ornamenting 
headwear (item 703.80-703.95) and tubular braids with nonelastic 
core under item 348.00 do not encompass the involved merchandise 
is correct. The ‘Tariff Classification Study” (1960) cited supports 
this position. The argument, however, is without merit since plaintiff 
has apparently overlooked item 348.05, TSUS, which provides for 
other “Braids not suitable for making or ornamenting headwear.” 
This provision would cover braid of the type utilized in the handles 
of the handbags involved herein. 

The fact that the braid is functional does not affect the classifica- 
tion. “Summaries of Trade and Tariff Information,’ schedule 3; 
volume 6 (1968), states: 


* * * Braids often are functional components of wearing 
apparel, household furnishings, furniture upholstery, luggage 
linings, safety equipment, parachutes, rugs, hoses, electric cords; 
military insignia, and many other items. 
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The heading of schedule 3, part 4, ‘Fabrics of Special Construction 
or for Special Purposes” which covers braids not suitable for making 
or ornamenting headwear is not determinative. The heading of the 
tariff provision utilizing such language is intended as a convenience 
and has no legal or interpretive significance as set forth in general 
interpretative rule 10(b). 

In view of the foregoing, the imported handbags were properly 
classified under item 706.20, supra. Defendant’s cross-motion for sum- 
mary judgment is granted and plaintiff’s motion for summary judg- 
ment is denied. 

Judgment will be entered accordingly. 


(C.D. 4814) 
Seacuit MARINE, PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 78-9-01574 


On Plaintiff's Motion and Defendant’s Cross-Motion for Summary 
Judgment 


{Motion granted; cross-motion denied.] 
(Decided August 1, 1979) 
Before RicHarpson, Judge. 


Glad, Tuttle & White (Edward N. Glad on the briefs) for the plaintiff. 

Stuart E. Schiffer, Acting Assistant Attorney General; Joseph I. Liebman, 
Attorney in Charge, Field Office for Customs Litigation (Susan C. Cassell on the 
brief), for the defendant. 

RicHarpson, Judge: The merchandise in this action consists of 
inflatable liferafts exported from England and entered at Los Angeles- 
Long Beach, Calif., in March 1977. The liferafts were classified in 
liquidation under TSUS item 696.05 as modified as yachts or pleasure 
boats, valued not over $15,000 each, at the duty rate of 2 per centum 
ad valorem. The importer contends that the liferafts are exempt 
from duty as “vessels” in accordance with general headnote 5(e) of 
the TSUS. And the Government, while conceding the classification 
to be erroneous, contends that the liferafts should be classified under 
TSUS item 696.35 as modified as pneumatic craft not specially pro- 
vided for, not of a type designed to be chiefly used with motors or 
sails, at the duty rate of 6 per centum ad valorem. 
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The case is before the court on motion and cross-motion for summary 
judgment, and the essential facts in the case are not in dispute. It 
appears that the subject liferafts have a carrying capacity of from 4 to 
16 persons; are made of a rubber-covered fabric, with sides consisting 
of 2 inflatable tubes with inflatable arches and opening at one end; 
are inflated by means of a carbon dioxide cylinder and valves which 
are parts of the equipment of each raft and which can be activated 
either automatically or manually; are equipped with gear such as 
painters, sea anchors, paddles, rainwater catchments, an emergency 
pack containing first aid equipment, water, seasickness tablets, and 
flashlights; and are imported in deflated condition packed either in 
a low-profile canister or a valise. Additionally, the parties concede 
that the merchandise in issue is in all material respects the same as that 
in Thornley & Pitt, C.J. Hendry Co. v. United States, 48 Cust. Ct. 
134, C.D. 2325 (1962) which plaintiff argues is stare decisis of the 
issue here. 

In Thornley & Pitt, C. J. Hendry Co. v. United States, supra, the 
liferafts, composed in chief value of india rubber and imported as 
cargo, had been classified in liquidation under paragraph 1537(b) of 
the Tariff Act of 1930, as modified by T.D. 53865 and T.D. 53877, as 
manufactures of india rubber, at the duty rate of 12 per centum ad 
valorem, and the importer primarily claimed that the liferafts are 
‘“‘vessels” within the rule expressed by the Supreme Court in The 


Conqueror, 166 U.S. 110 (1897), and not subject to tariff duties. 
The First Division of the Customs Court, speaking through Mollison; 
J., sustained the importer’s primary claim. The court said (p, 137): 


* * * we are of the opinion that the liferafts before us are 
“‘vessels’’ within the definition of that term, as codified in 1 
U.S.C., section 3, and as that term has been judicially defined in 
the cited cases. They are contrivances used, or capable of being 
used, as a means of transportation on w ater ; the service upon 
which they are capable of being engaged is a ’ maritime service; 
and their use is practical. They are not within the class of vessels 
which Congress has made subject to duty, 1e., motorboat 
yachts, or pleasure craft, and, while possibly not of the generai 
shape and outline of what i is ordinarily called to mind by the use 
of the word ‘‘vessel,’’ nevertheless, they meet every requirement 
of statutory definition and of the judicial construction of the laws 
involved. 


The Government contends that the doctrine of stare decisis is not 
applicable here because Thornley & Pitt is clearly erroneous, and has 
in essence been overruled by our appellate court. Defendant argues 
that the liferafts in issue are not ‘‘vessels” because they are not used 
for transportation, being at best designed to permit the occupants to 
“float” or “drift’”’ until rescued, which activity defendant does not deem 
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to constitute transportation. Defendant further argues that the life- 
rafts are not ‘‘vessels” because they are not involved in any commercial 
or maritime service, citing United States v. Bethlehem Steel Co. et al., 
53 CCPA 142, C.A.D. 891 (1966), and touting the “relative unsea- 
worthiness” of the rafts as compared to the midbodies involved in 
Bethlehem Steel. And finally, defendant argues that the competing tariff 
provisions which confronted the Thornley & Pitt court are different 
from the competing tariff provisions which confront this court today 
in this case, noting that “specificity has replaced generality,’ with 
the result that Thornley & Pitt is rendered inapplicable thereby. 

Plaintiff counters with the argument that Bethlehem Steel did not 
overrule Thornley & Pitt by excluding liferafts from the definition of 
the term “vessel,” and with the further argument that defendant’s 
remaining arguments have all been answered in Thornley & Pitt which 
has not been shown by defendant to be erroneous. 

The court agrees with plaintiff. The court does not find defendant’s 
arguments to be persuasive of the existence of error in the well reasoned 
opinion of Judge Mollison in Thornley & Pitt who, among other 
things, discussed all of the principal cases touching upon the subject 
of vessels dating back to The Conqueror, supra, as well as the statutory 
definition of the term ‘“‘vessel’’ as set forth in 1 U.S.C., section 3, 
before concluding that the liferafts met every requirement of statutory 
definition and of judicial construction of the laws involved. 

The fact that the liferafts in issue merely float and do not conform 
in shape to the conventional shape of boats as an aid to propulsion is 
of no moment. Even prior to The Conqueror, supra, the courts recog- 
nized that rafts were ‘vessels’ although possessing no means of 
propulsion except that imparted by action of currents or waves. See 
United States v. One Raft of Timber, 13 F. 796 (1882) ; Seabrook v. Raft 
of Railroad Cross-Ties, 40 F. 596 (1889). In Seabroek the court said 
(p. 598), ‘The first vessels were rafts. The raft is the parent of the 
modern ship.’’ Moreover, the status of the raft as a “‘vessel’’ is recog- 
nized in the Tariff Schedules where, under item 696.60, only rafts 
(among other things) which are not “‘vessels’”’ are made dutiable under 
the eo nomine provision for rafts. And it is to be noted that these vehi- 
cles of burden were not among the classes of watercraft referred to in 
dicta in The Conqueror, supra, at pages 117-118, i.e., pleasure boats, 
as indicative of boats responding to tariff descriptions of “manufac- 
tures” or “other articles.” 

The decision of our appellate court in United States v. Bethlehem Steel 
Co. et al., supra, does not overrule the decision of this court in Thornley 

1 The articles most readily called to mind as falling within this dutiable category would be the stationary 


raft one frequently sees at a bathing beach anchored offshore in deep water, and not utilized for the transpor- 
tation of people or things. 
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& Pitt. Bethlehem Steel went no further than to hold that water- 
craft designed and intended for uses other than as a means of trans- 
portation on water do not come within the meaning of the term “ves- 
sel,” the court there concluding that a part of a vessel (midsection) 
is not a “‘vessel.’? However, in Thornley & Pitt, as in the case at bar, 
the liferafts, although considered a species of inferior craft, were 
unquestionably designed and intended for use solely as a means of 
transportation on water, albeit for temporary, emergency use. And 
since size and structure per se are not determinants of the status of a 
structure as a “vessel” under statutory definitions of the term (see 
United States v. Bethlehem Steel Co. et al., supra, at p. 152), the service 
performed by these liferafts, whether or not actually used on a voyage, 
must be regarded as a useful and valuable “maritime” service. By 
contrast, the service performed by the midsection in Bethlehem Steel 
was not a “maritime” service, but merely the fulfillment of a “‘con- 
struction” service. 

The attempted differentiation between the competing tariff pro- 
visions before the Thornley & Pitt court and before this court vis-a-vis 
the instant case is more illusory than real. The provision in item 696.35 
for pneumatic craft is residual, being qualified, among other things, 
by the limitation “not specially provided for” which appears in the 
superior heading preceding the item. And the provision merely re- 
flects a redistribution under the TSUS of articles theretofore classi- 
fied under paragraph 1537(b) of the 1930 Tariff Act from which item 
696.55 was derived in part without rate change. See ‘Tariff Classi- 
fication Study” (1960), ‘Submitting Report,” page 21, “Proposed 
Provisions,” page 519, and ‘Schedule 6, part 6,” page 327. Con- 
sequently, item 696.35 was not intended to represent a change in 
classification practice from the 1930 act; and can in no wise be said 
to be a legislative assault upon the efficacy or impact of Thornley & 
Pitt in excluding pneumatic liferafts from classification under para- 
graph 1537(b). 

Thus, unless shown to be erroneous, Thornley & Pitt continues 
to be viable precedent under the TSUS for the holding that liferafts 
of the pneumatic variety are specially provided for under the pro- 
vision for ‘‘vessels’’ in general headnote 5(e). Since no such error has 
been shown, for the reasons stated, the holding in Thornley & Piti, 
C. J. Hendry Co. v. United States, supra, is stare decisis of the issue 
here, and the court so holds. See United States v. L. Batlin & Son, 
Inc., 61 CCPA 17, 19, C.A.D. 1111, 487 F. 2d 916 (1973). 

Plaintiff’s motion for summary judgment is granted, and defend- 
ant’s cross-motion for the same relief is denied. Judgment will he 
entered accordingly. 





*0}0 ‘SIOMOT [VIOYTIWV 
yIOX MON 


SYOTSO[PUB ssBIg 
oostouBIy UBg 


( ‘a'0) ‘sa 
‘sqlaoyusyy Ydosor 
(81h “C'O) 
‘A ‘OU] ‘SAOMOLT 
Wy UBOTIOULy 
(8228 "d"O) *S" 
‘JB Jo UOTPBIOdIOD « 


‘A ‘OUT 


(ZEIT ‘98IT 8,"a"°V"O) “6D 
Wy UBUIPIIY SOW ‘A ‘9’ 


1% 


10 %ee *Y 


‘0/ oF '0/ ery '0/ on 
L8G “ZOTVG “O86 


OZ’ SPL tu0z] 


%2'8 
ON PLL Wy] P9L00-8-82 
%s } 


gg'eeg UTI] Le "egg W194] 


‘OUT ‘Og S,40[PV “W 


“Our 
Auedurog ug BUI SUL 


6261 ‘oe Apne 
*¢ ‘UOSJEM 


6L6T ‘oe Ate 
*¢ ‘paog 


TET/6Le 


0&T/6Ld 








GsIGNVHOUAIN 
aNV AULNY 
410 LYUOd 


SsIsvad 





O1VY pus ‘ON 
W9}] 10 “VI 
‘ON 
LYNOOD 


a Tall 








JTALLNIVId 


NOISsioga 
10 ALVA 
yapaner 


UdTdNWoNn 
NOIS(ioda 


‘smojsng fo wauorissvmMmog 


‘NASVHO ‘WT LUAAOY 
‘syouy yuBy.odut Sutovs} puB sosBo 


SUIYBIOT ATISVO UT STVIOYFO SUIOJSND 07 DOURASTSSV JO Oq [[IA\ UALS UToIOY avuTUINs oY “[[NJ Ut JULI 04 4se107UT [BLOuEsS 

QUOLOYJNS JO JOU 91 SUOISIOOP OY} YSNOYITW *poUloU0d s1OYJO PUB SUTOJSND OY} JO S1BDTJO JO DOUBPINS pUB UOTPVULIOJUT 

OY} 10F peystiqnd OB YIOT MON JV ZNO) SUOJSNY) SOZVIQ popu) OY} JO SUOISIVep JO SPORBLYSGB SULMOT[OJ o"LL 
"6L61 ‘9 wnbny ‘AUASVAUT, AHL AO LNAWLAVIAG 


SUOUSTIOC] 480404] P2IPAISGOV 
SIIDAIS qv 


JNO’) suTOIsN’) 
so1v1g pou 942 FO SUOTSTIIDG 


a 
a 
D 
© 
o 
” 
a 
5 
8 





ra 
D 
2 
o 
D 
a 
S 
oD 
b 
5 


§9[01}.1B [BOT.1}0eT9 ‘sqtnq Z 
IIA SIOLITUL IOSIA 180 10 
‘peyeredo £1094%q ‘spueys 
YIM SIOIIIUL O140Ur 
“SOO UOT}eUTUINTT! §=2F2/T 
OsvIq UuBg 


(SWT[D] Pus EWT 
“ZW'T[D] sepour) seinyeey 
qJoyjO pus szysiy ‘s101 
-1JUL 3UI}810d100UT seous 
-ydde dnoeyeur [Bo11W001q 

yIOX MON 


wendy jo sjon 

-poid ‘sioqy epeuruvur 
-JO SLIIGS UPAOA S,UOIO A 
yIOX MON 


$yU9} SuTyoed yoeg 
osBoIyO 


(Z8IT “G’°V"O) *S8° “A UOT} 
-B10di0g UAOYSSUA oy 


(Z8IT “a V"O) “S"0 *A UOT} 
-B10d109 UMOIYST[SUM oy 


$}0¥] JO JUOUIO}eYS Poolsy 


(SOF 
‘a'O) *s'Q ‘A “out “09 
Zurjaoduiy =UuBUIMEeNT Oy, 


%6 
OF'889 W184] 


esIpuvyaIOUL 
jo wonjvpm 
-biy uodn eq 
-eorjdde punoy 
sjyusuoduro0o 
poinjoeynueur 
‘sn pezeo 
-laqeyoid jo 
en]BA IO 4S00 
Sse_ ‘asTpuBYyD 
-Iout = peq.10d 
-WT JO On[eA 

Inj uodn %e'¢ 

00°08 

/0#'889 stue4] 


Aqnp 
wo ydulexq 


%or 
02° we}] 


%E'9s 
TSF W104 


syusuoduroo 
pomyouynusuLr 
‘sn poy8o 
-aqujoid = jo 
en[BA 10 4S00 
sseT estpuBsyd 
-I9UL JO ONIVA 

Try uodn %ers1 
00°L08 

/Ts"Frg Sure] 


“aI 
qed $eE+U'L 
I8°28e WIe}] 


Ys 
+a tod 9cz 
O9°68E ULSZT 


049 
‘ZeeTs/69 


"949 
“6ST 10-S-9L 


T8910-6-82 


"049 
“8080-11-92 


“our “0D 
esIPUBYIIOA, YIOX MON 


‘OU ‘[OIIBIO 


‘our 
‘yeoMsylodg o0g-y-4nH 


OC— S®BgG SNOULBT P[IOA, 





ASIANVHOUIN 
aNV AULNG 
ITO LHOd 


SISVa 


e1ey pus ‘ON 
UI9}] JO ‘Ivg 


aTaH 


eIRy pus ‘ON 
Uld}] 10 “IVT 


aassassv 


‘ON 
LYno0o 


JAILLNIVI1d 


6261 ‘Og Arne 
*¢ ‘00g 


6L6T ‘Oe Aine 


*f ‘00g FET/6LL 


6L6T ‘oe Arne 


*¢ ‘UBLEMON €e1/6Ld 


626T ‘og Aqne 


*f ‘UOSIBAA Ze/6Ld 


NOISIOaa 
10 ALVA 
ye aodar 


UdadNnn 
NOISIOada 





: 
: 
B 


s1opjoyep 
“ud JO SHOTse[puwo ssvig 


yI0X MON 


soutyqo 
BAT IABIT OUBH “AL 
so]ozuy SO’ 


$300} Zupyqoed yoeg 
oospouBly UBg 


syonpoid 
euvyyomAlod pozelAxop 
-£y ‘]jooowseg jo sepeid 
I0y}O pus OOF [[ooOUISeqy 

yIOX MON 


040 ‘SIOMOT [BIOYNIV 
oospouBI Weg 
yIOX MON 


“049 ‘sIOMOY [VOY 
yIOX MON 


§}010} UO[AN 
so]osuUy SOT 


(2gTT ‘OSTI 8,°A°V"O) 00 
2p UBUIPOTIT S}UOWY “A *g"A 


(9827 “"O) ‘S"0 
"A *oUr sopuOIpOT TdV 


(849 
"a'0) sn "A “our “00 
Suyyioduly 4 UBUIMON ey 


(99 “A'°V"O P.B® ‘8194 
*G'O) ‘SO ‘A “OUT ‘ou0yyeN 


(96€% “C"O) *S"n 
‘A ‘OU ‘syAOWIBpY ydosor 
(S81% “d"O) 
‘SO “A “OUT ‘SIOAOTT 
Tspyysy uBopoury 4sIhT 
(8228 "@"O) “S" “A 
Je 49 UoeI0dI0D sequiry 


(968% “C'O) ‘8° 
"A ‘OU ‘syTJAOHIBY Ydoesor 
(S8IF 
"C'O) ‘8"A “A “OUT SIOMOT HT 
Tspphyiy uUBoeUry 4ST 
($228 “@"O) “8° “4 
‘T@ 99 UOTBIOdI0D sequLIy 


(St9F 
*a’'O) ‘s'0 “A “our “09 
ZuyjzIOdwWIy UBUIMON OY 


YG 10 %9 ‘%l 
ge"geg W104] 


“Yes 
02 ¥e2 W18}T 


%or 


02°Se2 U0zT 


Ls 
09°F6F W103] 


%G"s 10 Yr 
09°FLL W107] 


YS it 
09°FLL W104] 


Yor 
0%'SeL W103] 


%e'6 
10 YI ‘Ver 
ze"egg W104] 


01 
Os'sez W949] 


%Yst+ 
"ql tod $ez 
09°68e W107] 


"at 
10d $F'T + %6 
3°SOF W104] 


Ys 10 %ee 
‘%o'ss ‘%os 
*%9"9e ‘%8e 
02'SF2 1104] 


Wize 10 Yee 
*%o'ss ‘%ss 
*%o'9e ‘%8s 
0¢'ShL W107] 


Yt + 
*qI Jed gov 
09°68e U10}T 


*090 
*16610-8-SL 


040 
‘ZT810-2-82 


"049 


*81220-6-SL 


049 
*68800-Z-92 


"040 
*LLII0-S-ZL 


*di09 
Suls|pusyqooypy poyepoossy 


‘LAUT sopuorpolgy s,pAoyT 


18 
49 OD Burpyiodury Avavog 


*di0g yeorureyo Avqoyy 


“OUT ‘syTAOyIVpy Ydosor 


“oul ‘Ug S,JOPp[V “W 


*ouy ‘s,ApoZ-plopwey 


6261 ‘Te Aine 
*¢ ‘UBUIMON 


6261 ‘Te Aine 
“£ ‘2,0[8 


661 ‘Te Aine 


*¢ ‘U0SIBM 


626r ‘Te Arne 
“f ‘TOs}B AA 


6L6r ‘Te Ate 
"g WOS}e AA 


6261 ‘Te Aqne 
“¢ ‘WOsyeM 


eL6r ‘Te Arne 
“¢ ‘10s7B MA 


CrT/6La 


THI/6Ld 


OFT/6La 


68T/6La 


L81/6L4 





a 
3 
D 
3 
3 
m 
a 
eB 
2 
P 
o 





syooq dW 
(smmoy 38) 
AYO sesuvy 


souryo 
eA WARTT oulvH “AL 
sojesuy So’y 


aASIGNVHOUIN 
ANV AYULNG 
40 LUOd 


"A: 


quomspnf Arvurmng 


(F8LF °"O) ‘Ss’ 
‘our soTuOIpeyA WdV 


Aqnp jo 001, 
6S" LEL UtozT 


Yee 


OG PEL ULOZT 


Yo L1t 
06°LEL W187] 


%O1 
06°SeZ UI0}] 








SISVad 








e1ey pues ‘ON 
wo}] 10 ‘Ie 


a Tai 





e1Vy pus ‘ON 
Wz] 10 “Vg 


qas 


TEZTO-S-S2L 


"040 
‘91S00-8-82 


‘ON 
LYUNOD 


poqzei0d 
‘splvQ YyIeulyyeyy 


-100U] 


Solsnpuy xoq,Uy 


JTALLNIVId 


6261 
‘2 ysn3sny 
*¢ ‘UBUIMON FFT/6Ld 
6261 
*% ysn3sny 


*¢ ‘UOS}e MA ShI/6Ld 


NOISTOGUa 
410 FLV 
y apdnar 


UaadWNan 
NOISIOdUa 





soqny 
BuUpATO0I u0I9T A $108] > snd sootad "940 6L6I ‘g ysnany 


IO X MON quouley8js poosy 1 1 yun “q'o'"7y ON[BA Soj}B}g powUuy "TIOL1/Z9u *PYI ‘9D Y InszIW *¢ ‘ploy LUGL 


soqny "18 40 
SuyAlo001 U01}00TT §70Ry %oge snd seod “O10 “QUT ‘soqI0IBIOGe’T 6261 ‘te Atne 
OOSPOUBIY UBg qUOUIE}B}s + poosy OoJOAUT 4TUN "q'o'y ON[BA S9}B}g poyUy ‘966F1/ZOM UI9ISBY BUI T[EO “¢ ‘piog 921/623 


JOLIIB JOUTC} 


*u0d pus oUuBID yI0d 
eyiqour §esodindnynyy spoVy “BI worye10d 109 6261 ‘oe Arne 


BUIONB,L quoUIO}B}s peoisy | snid onjea yun oooAul ONI[BA PpopoNsysuoD 000g UBIJIOWY *¢ ‘o0g CZ1/6L4 


s1odd1z spovy 6261 ‘og Arne 
yIOX MON quotwie}8js powsy S00lId Brun so1OAUT ON[VA B10 xT LIWO0-T-22 "OO VUBIIM “OT UTM *¢ ‘UBULMON ¥21/6La 


soqny 
ZuyAlooel 01700] sR %og snd seond 6L6I ‘og Arne 
HIOX MON | JO 4uourlej}t}s poosy QdOAUT 4ruN *q’o'"y ONIVA S9IV}g Pou 99961/S9 Auvdurog uosyyAvy *¢ ‘pio E21/6L21 








NOISIoda 


aSIGNVHOUAN 
sIsvad GHOATWVA GTTH NOTLVOTIVA ‘ON JTALLNIVId 10 ALVG waAdWoNn 


GNV AULNG 
40 LHYOd 40 SISVH LYUn00 yv»aodnr NOISIOga 


a 
3 
b 
9 
o 
mM 
a 
5 
5 


suorsic quamaswasdqvay prtIVMsSqy 
SIIDMISQY 


33n07) swoon) 
so1v1g pou) 2Y2 JO suOTsIINq 





2 
8 
5 
nm 
a 
F 
5 


co 
~~ 


speoty tosuedsip 
pus siesuedsqy 
yIOX MON 


spvoq 
eulTOsUT SUTLMES 
yIOX MON 


seqny 
BuyAeoe 01400, 7 
o280IqO 


soqny 
SuyAN001 01490, 7] 
srqdpoperyd 


seqn} 
BUyATO00I 101990, 
os80IqD 

soqn} 
SUTATOIOI WO14D0T 
os8oTyD 


seqn} 
SuTATO001 W0I1q09T A 
o380ITD 


seqn} 
BuTATO001 U01490T 7 
oospouBly UBg 


HSIGNVHOUIN 
GNV 
AULNA AO LAO 


queu0}%4s 


queu0e}%4s 


quoure}8}s 


quoure;83s 


qu0m10}84S 


quour0}e4s 


queur0e}24S 


quoure}e4s 


son[eaA JUN GoJOAUT 


sen[ea posjeidds pus 
seouid edjoaAuy 4yun 
*q'0'} Ud0M40q EOTIEIOJ 
Jip yo %0z snid soorid 
eojoauT yfun = “q'o"y 


%oe snjd sooyid 
eofoAuE «=U *q"0""T 


%og snid seord 
eojoAuy yun ‘q‘o"y 


%o¢ snjd seorid 
SOJOAUT 4TUN °q‘O’*"7 

%og snjd soopid 
SOOAUT 4IUN °q‘O'"WT 


%oge snjd soord 
SOOAUT 4TUN °q’O"T 


%oge snjd seord 
OOIOAUT 4IUR *q’O"7T 


GOATVA dO LINO 


On[ea 410dxy 


ON{BA 410dxq 


onyea soqe}g poyUN 


eNIsA S0781g pou 


OnwA se}BIg Pez, 


enyjea soz81g poyUy 


eNnjBA $2481g9 poyUp 


ene sozeig poyUy 


NOLLVOTIVA 
IO SsIsSvad 


66910-6-82 


“049 
‘9962/89 


*040 
*TelP/S9N 


*040 
*18%2/99'%L 


“040 
*‘ZIShe/S9 
"0290 


“6TeL/S9L 


“040 
"T2zL/S9L 


"040 
‘“pee9/S9 


“SI poo seeyy 


“PIT “0D ouTqoeyy 
BuTMeg poos4eor 7 


‘18 99 °0D “SIN AVO 


*PYI “0D Ins} 


“PYT “9D Y INS} 


*PYT “0D % MSP 


*PYT “0D ¥ TASH 


‘PHT “0D 9% MS} 


JAILLNIVId 


6161 
‘2 4snany 
*f ‘UBUIMON 


6L6T 
‘e ysn3ny 
“*¢ ‘UBUIMON 


6L6T 
*%4sn3any 
oy ‘pio 


6161 
‘%qsn3ny 
"f ‘pI0T 


6161 
*Z4snsny 


“f ‘plod 


6161 ‘Z sn3ny 
*£ ‘ploy 


6L6T ‘Z ysn3ny 
“f ‘PIO 


6161 ‘2 snsny 
‘p10.T 


NOIsIoqa 
10 @LVa 
» apaal 


SeT/6Let 


FET/6LU 


S8T/6LL 


TET/6L 


TET/6L0 


O&T/6L4 


621/6L4. 


SCT/6L 


UadWNaNn 
NOISIOgda 





g 
a 
a 
B 


seqny 
Buyayooos 0100/7 

o380IqD 

seqny 


BZuyjayooes U01400] 
iD) ti fe) 


seqn} 
Zuyalooes 101400, 7 
4IOX MON 


seuTqoeur SupAeg 
qIOX MON 


jorsdds Zuy1v8M SoTpeyT 
4I0X MON 


Jouedde ZurreoA Sarpy] 
yIOX MON 


jaredde Zuyre0M soypery 
yI0X MON 


jorsdds 
ZuliveM serpe'yT 
yIOX MON 


quou108;8}s 


queu19}8}s 


queuie}84s 


queu19}84s 


quoure}8}s 


quoeure}64s 


queure}e4s 


queu19783s 


%og snid seojid 
eojoAu, yun ‘“q'o'”y 


%Mog snjd seojad 
eojoOAU, «= 4yuN“q'o'"#s 


%oge suid seord 
eojoaAuyT 4yfun ‘“q'o’"” 


sonjea posteidds 
pus seojid eojoauy yf 
*q'O'} W9EeMJEq GOUAI0J 
Jip JO %oz snjd seord 
eojoauy =4yfun = “*q'o"g 


syUNOUs ese? 
J0A0 UO} PPB Yr no 
“gy ‘peqoed ‘sjueur 
-qsnf[pe Aouermod yA 
son[sA 3JUN pedjoaAUuTy 


S}UNOUTB eset} 
19A0 UO}}IPPB Y%ZI yno 
“4714 ‘pexoed ‘szueur 
sn{pe AoueLIM) qyTAA 
senteaA yun peojoauy 


syUNOUre eset} 
I9AO UOTFIPPB %zr yno 
“qy14 ‘poxoed ‘szueur 
-qsnf{pe AoueIMO qyTAA 
sonjeA 4tUn pedjoauT 


syunoure ose} 
J9AO UOI}IPPB Y%zI yno 
-qyM ‘poqoed ‘syuour 
-ysnfpe AouelmNd BPA 
senjea yJUuN peojoAUT 


enjsA S248}1g pou 


onjBa s9q8}g peyTUQ, 


onjea s078}g pa}Tuy 


enjea 10dxy] 


en[sa pepnsysu0gD 


eNn[BA poponsu0D 


enjea pozonsysu0g 


enjea pezonsysu0g 


“049 
*20661/99% 


“040 
‘GLbZ/S9N 


"040 


‘CBLIZ/F9N 


"040 
‘8662/09 


*039 
*€6900-€-92 


"049 
*86100-T-OZ 


049 
“Q6100-T-92 


*ouy 
(VSO) 0D F Ins} 


*PYT “9D ¥ Ins} 


“PIT 9D  Insz TW 


*ouy ‘se11} 
“Snpuy p[Jomsuv1y, 


(Py euusy 
je40xy JO uors 
“HAIC) Ped P Plow 


‘our 
“OO UeTINAON “ “f 


*ouy 
“OD UsTINAOW “Wf 


rd 
“00 U2NOW "A “£ 


6L6T 
‘g qsnany 
“f ‘ploy 


6161 
‘g ysnany 


*f ‘pi0g 


6161 
‘g ysn3any 


9 oe 


6L6T 
‘Zysnany 
*¢ ‘UBUIMON 


6461 
‘Zysnany 
“¢ ‘UBULMON 


6L6T 
‘2 ysnany 
“f¢ ‘UBUIMON 


6L61 
‘eqsnany 


*¢ ‘UBUIMONT 


6161 
*S ysn3ny 
“f ‘UBULMON 


ShT/6Lh 


Ov /6L 


THT/6221 


OFI/6L 


681/624 


L8T/6L4 


OS T/6LE 





Decision on Petition for Rehearing Before 
the US. Court of Customs and Patent 
Appeals 


July 26, 1979 


Appeal 79-4.—Pistorino & Co., Inc. v. United States.— 
AcupunctuRE Dotits—Moprets—Cuarts—TSUS.—C.D. 4763 
affirmed June 14, 1979 (C.A.D. 1227). Petition filed by appellant 
on July 5, 1979 denied. 





International Trade Commission Notices 
Investigations by the U.S. International Trade Commission 
DEPARTMENT OF THE TREASURY 


The appended notices relating to investigations by the U.S. Inter-- 
national Trade Commission are published for the information of 
Customs Officers and others concerned. 


R. E. CuHasen, 
Commissioner of Customs. 


LEATHER WEARING APPAREL 
[TA-201-40] 
Notice of Investigation and Hearing 


Investigation instituted —Following receipt of a petition on July 24,. 
1979, filed on behalf of the National Outerwear and Sportswear 
Association, Amalgamated Clothing & Textile Workers Union, 
International Ladies’ Garment Workers’ Union, United Food & 
Commercial Workers’ Union, and Tanners’ Council of America, Inc., 
the U.S. International Trade Commission on August 3, 1979, insti- 
tuted an investigation under section 201(b) of the Trade Act of 1974 
to determine whether wearing apparel not specially provided for, of 
leather (described in item 791.76 of the Tariff Schedules of the United 
States (TSUS)), is being imported into the United States in such 
increased quantities as to be a substantial cause of serious injury, or 
the threat thereof, to the domestic industry producing an article like 
or directly competitive with the imported article. 

Public hearing ordered.—A public hearing in connection with this 
investigation will be held in New York, N.Y., beginning on Tuesday, 
November 6, 1979. The time and place of the hearing will be announced 
later. Requests for appearances at the hearing should be received in 
writing by the Secretary of the Commission at his office in Washington 
not later than noon, Thursday, November 1, 1979. 

81 
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Inspection of petition —The petition filed in this case is available for 
public inspection at the Office of the Secretary, U.S. International 
Trade Commission and at the New York City office of the U.S. 
International Trade Commission, located at 6 World Trade Center. 

By order of the Commission. 

Issued: August 6, 1979. 

Kennetu R. Mason, 
Secretary. 


In the Matter of 
CrRTAIN ELEctric Stow CooKErs 


Investigation No. 337~TA-42 


Commission Determination and Order 


The U.S. International Trade Commission conducted an investi- 
gation under the authority of section 337 of the Tariff Act of 1930; 
as amended (19 U.S.C. 1337), of alleged unfair methods of competition 
and unfair acts in the unauthorized importation into the United States 
of certain electric slow cookers covered by claims 1 and 2 of U.S. 
Letters Patent No. 3,881,090, or in their sale by the owner, importer; 
consignee, or agent, the effect or tendency of which is to destroy or 
substantially injure an industry, efficiently and economically operated; 
in the United States. On July 26, 1979, the Commission determined 
that there is a violation of section 337 and ordered that electric slow 
cookers falling within claims 1 or 2 of U.S. Letters Patent No. 
3,881,090 be excluded from entry into the United States for the term 
-of that patent (until April 29, 1992) unless the importation is licensed 
by the patent owner. 

The purpose of the Commission determination, order, and opinion 
‘is to provide for the final disposition of the Commission’s investigation 
-of certain electric slow cookers. 


Determination 


Having reviewed the record compiled in this investigation; the 
Commission on July 26, 1979, determined— 

1. That with respect to H & H Manufacturing Co., H & H Ap- 
pliances, and Electrical and Electronics, Ltd., which are respondents 
in investigation No. 337-TA-42, there is a violation of section 337 of 
the Tariff Act of 1930, as amended, in the importation into and sale in 
the United States of certain electric slow cookers by the owner; 
importer, consignee, or agent of either, the effect or tendency or which 
is to substantially injure an industry, efficiently and economically 
operated, in the United States; 
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2. That the appropriate remedy for such violation is to direct that 
electric slow cookers which infringe U.S. Letters Patent No. 3,881,090 
be excluded from entry into the United States for the term of said 
patent, except where such importation is licensed by the owner of said 
patent; 

3. That, after considering the effect of such exclusion upon the 
public health and welfare, competitive conditions in the U.S. economy, 
the production of like or directly competitive articles in the United 
States, and U.S. consumers, such electric slow cookers should be 
excluded from entry; and 

4. That the bond provided for in subsection (g)(3) of section 337 of 
the Tariff Act of 1930, as amended, be in the amount of 50 percent ad 
valorem (ad valorem to be determined in accordance with sec. 402 of 
the Tariff Act of 1930, as amended (19 U.S.C. 1401a)) of the imported 
article. 

Order 


Accordingly, it is hereby ordered— 

1. That electric slow cookers which infringe U.S. Letters Patent No. 
3,881,090 are excluded from entry into the United States for the term 
of said patent, except where such importation is licensed by the 
owner of said patent; 

2. That the electric slow cookers ordered to be excluded from entry 
are entitled to entry into the United States under bond in the amount 
of 50 percent ad valorem (ad valorem to be determined in accordance 
with sec. 402 of the Tariff Act of 1930, as amended (19 U.S.C. 1401a)) 
from the day after this order is received by the President pursuant to 
section 337(g) of the Tariff Act of 1930, as amended, until such time 
as the President notifies the Commission that he approves or disap- 
proves this action, but, in any event, not later than 60 days after 
such date of receipt; 

3. That this order be published in the Federal Register and that this 
order and the opinion in support thereof, be served upon each party 
of record in this investigation and upon the U.S. Department of 
Health, Education, and Welfare, the U.S. Department of Justice, the 
Federal Trade Commission, and the Secretary of the Treasury; and 

4. That the Commission may amend this order at any time. 

By order of the Commission. 

Issued: August 9, 1979. 

Kernneto R. Mason. 
Secretary. 
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In the Matter of 
CrrtTain CatrLte Wuiprs 


Investigation No. 337-TA-57 


Notice of Termination 


Upon consideration of the presiding officer’s recommended deter- 
mination and the record in this proceeding, the Commission is order- 
ing the termination of investigation No. 337-TA-57, “Certain Cattle 
Whips,” by granting a motion by all parties to terminate this inves- 
tigation (motion docket No. 57-10) and accepting a consent order 
agreement proposed by all parties. 

Any party wishing to petition for reconsideration of the Commis- 
sion’s action must do so within 14 days of service of the Commission 
order, action, and opinion. Such pctitions must be in accord with sec- 
tion 210.56 of the Commission rules (19 CFR 210.56). Any person 
adversely affected by a final Commission action may appeal such action 
to the U.S. Court of Customs and Patent Appeals. 

Copies of the Commission’s order, action, and opinion (USITC 
publication No. 993, Aug. 1979) are available to the public during 
official working hours at the Office of the Secretary, U.S. International 
Trade Commission, 701 E Street NW., Washington, D.C. 20436; 
telephone 202-523-0161. Notice of the institution of the Commission’s 
investigation was published in the Federal Register of August 9, 1978 
(43 F.R. 35398). The text of the proposed consent order agreement and 
the Commission’s request for public comments thereon were published 
in the Federal Register of June 4, 1979 (44 F.R. 32048). 

By order of the Commission. 

Issued: August 9, 1979. 

Kenneta R. Mason, 
Secretary. 


In the Matter of 
CrertTAIN APPARATUS FOR THE Con- 


TINUOUS PRODUCTION oF CoPpPER 
Rop 


Investigation No. 337-TA-52 


Notice to the Parties and Order 


On June 5, 1979, in United States International Trade Commission v. 
Asarco Inc. (D.C.D.C., Misc. No. 79-0123), attorneys for the Com- 
mission and attorneys for Asarco, Inc., entered into a voluntary dis- 
missal and agreement of settlement representing a mutual exchange 
of benefits. Pursuant to the terms of settlement agreement between 
the Commission and Asarco, Inc., Asarco and the Commission in- 
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vestigative attorney in investigation No. 337-TA-52 were, among 
other things, to consult “as to the availability of drawings depicting 
the presently installed cooling and cleaning system” at the Asarco 
facility. Pursuant to the settlement agreement, the Commission in- 
vestigative attorney retained an independent expert witness who has 
not acted as a consultant to the complainant or any of the respondents 
in investigation No. 337—TA-52. 

In conformity with the settlement agreement, the Commission in- 
vestigative attorney has moved that the hearing in investigation No. 
337-TA-52 be reopened for the purpose of offering into evidence 
certain Asarco drawings depicting the presently installed cooling and 
cleaning system, as well as the written testimony of the Commission 
investigative attorney’s independent expert witness, James Dunham, 
relating to such drawings, and to provide for the cross-examination of 
Mr. Dunham by the parties to this investigation (motion docket No. 
52-266). The Krupp and Bell respondents opposed the Commission 
investigative attorney’s motion; complainant did not oppose the mo- 
tion, but submitted no written support thereof. On August 3, 1979, 
the administrative law judge (ALJ) recommended that the bearing 
be reopened for the purposes requested by the Commission investiga- 
tive attorney. The ALJ certified motion docket No. 52-266 and related 
papers to the Commission for disposition. 


Order 


Having considered motion docket No. 52-266 and related papers 
certified to us by the ALJ, motion docket No. 52-266 is hereby granted. 
Accordingly, the record in investigation No. 337-TA-52 will be re- 
opened in conformity with the recommendation of the ALJ (Order 
No. 195 of August 3, 1979). 


Discussion 


In considering motion docket No. 52-266 and the ALJ’s recom- 
mendation, the Commission notes that section 210.53(d) of the Com- 
mission’s “Rules of Practice and Procedure” provides that “at any 
time prior to the filing of his recommended determination, the pre- 
siding officer may reopen the proceedings for the reception of additional 
evidence.” (19 CFR 210.53(d)). Notwithstanding our previous order 
that the hearing in this investigation be completed by June 12, 1979, 
we authorize the reopening of these proceedings by the ALJ for the 
purposes requested by the Commission investigative attorney in mo- 
tion docket No. 52-266 in conformity with section 210.53 of our 
rules. 

The settlement agreement between the Commission and Asarco in 
misc. No. 79-0123 in the District Court for the District of Columbia, 
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dated June 5, 1979, authorizes the Commission investigative attorney 
to retain an ‘independent expert * * * who has not acted as a con- 
sultant to the complainant or any of the respondents in 337—TA-52.” 
(Settlement agreement, par. 1.) In addition, Asarco and the Com- 
mission investigative attorney were to ‘‘consult as to the availability 
of drawings depicting the presently installed cooling and cleaning 
system” at the Asarco facility. (Settlement agreement, par. 3.) 
Finally, the Commission investigative attorney and his retained 
independent expert were authorized to “report their findings under 
conditions of confidentiality to the Commission or its authorized 
agents and representatives, including testimony at an evidentiary 
hearing in the Commission investigation * * * .” (Settlement agree- 
ment, par. 4.) In order to protect certain Asarco trade secrets, the 
scope of the findings and testimony of the Commission investigative 
attorney and the independent expert relating to the cooling and clean- 
ing portion of the mill were limited to determinations made in accord- 
ance with paragraph 3 of the settlement agreement. Accordingly, 
paragraph 3 of the settlement agreement limits the ability of the 
Commission investigative attorney and the independent expert to 
introduce findings and testimony into the record in this investigation 
which would reveal Asarco trade sevrets. 

Although the Commission investigative attorney has elected not to 
pursue a physical inspection of Asarco’s Amarillo, Tex., copper 
rod-producing mill pursuant to the settlement agreement, Asarco 
and the Commission investigative attorney have consulted as to the 
availability of drawings depicting the presently installed cooling and 
cleaning system at such facility. Such consultation is in conformity 
with paragraph 3 of the settlement agreement. In conformity with 
paragraph 4 of the settlement agreement, the Commission investiga- 
tive attorney and the independent expert are entitled to report their 
findings with respect thereto “under conditions of confidentiality to 
the Commission or its authorized agents and representatives, in- 
cluding testimony at an evidentiary hearing in the Commission 
investigation * * *.” (Settlement agreement, par. 4.) Therefore, 
pursuant to the settlement agreement between the Commission and 
Asarco of June 5, 1979, and, in conformity with section 210.53 (d) 
of the Commission’s rules, we have granted motion docket No. 52-266 
and directed that the ALJ reopen the record in this investigation for 


the purposes requested by the Commission investigative attorney. 
By order of the Commission. 


Issued: August 7, 1979. 
Kennetu R. Mason, 
Secretary. 
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Legislative history: 
Braids, C.D. 4813 
Summaries of Trade and Tariff Information (TSUS), 1968, schedule 3, 
vol. 6, C.D. 4813 
Tariff Classification Study, 1960: 
Explanatory and Background Materials: 
Schedule 3, C.D. 4813 
Schedule 6, p. 327, C.D. 4814 
Proposed Provisions, p. 519, C.D. 4814 
Submitting Report, p. 21, C.D. 4814 
Liferafts, inflatable; vessels, C.D. 4814 
Linen handbags, C.D. 4813 
Motion for summary judgment; cross-motion for summary judgment, C.D.’s 
4813, 4814 
Other handbags of vegetable fibers, not pile or tufted, C.D. 4813 
Pneumatic craft, not specially provided for, C.D. 4814 
Rafts, C.D. 4814 
Rehearing, U.S. Court of Customs and Patent Appeals, decision on motion for, 
denied (p. —); Appeal 79-4—Acupuncture dolls; models; charts; TSUS 
Stare decisis doctrine applied; inflatable liferafts, C.D. 4814 
Summary judgment: 
Cross-motions for, C.D. 4813 
Motion for, C.D. 4814 





Textile materials, C.D. 4813 
Vessels: 
Liferafts, inflatable, C.D. 4814 
What constitutes, C.D. 4814 
Words and phrases: 
Braids, C.D. 4813 
Vessels, C.D. 4814 
Yachts or pleasure boats, C.D. 4814 
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